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JOHN H. WRIGHT, et al., Appellants, 


vs. 


HARRY WARD MAN, et al. 


BRIEF ON BEHALF OF APPELLANTS 


This is an appeal from a decree of the Supreme 
Court of the District of Columbia dismissing’ a bill 
tiled by the appellants against the appellees seeking 
to enjoin the erection of a public garage upon Lots 
1G to 19, inclusive, in Square 214, facing on Vermont 
Avenue, N. W., between L and M Streets, on the ground 
that the same was inhibited by the Zoning Regidafiofi?r~ 

oT"flm Tllstrlct of Columbia because of the inabilitv of 

. .. - - • . •' 

the appellee, Wardman, one of the defendants below, to 
procure the necessary consents of adjacent property 

- m 

owners. 


STATEMENT OF PLEADINGS 

On February 14, 1924, the appellants, hereinafter 
designated as the plaintiffs, tiled their bill against 
Harrv Wardman, the Commissioners of the District of 
Columbia, the Acting Inspector of Buildings and the 
Assessor of the District of Columbia, hereinafter 
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designated as the defendants, alleging that they were 
owners of property on Vermon Avenue, Northwest, 
within a radius of 200 feet of the land proposed to be 
built upon by the defendant, Wardman; that the said 
Wardman was the owner of Lots 16, 17, 18 and 19 in 
Square 214, and that he proposed to erect on the said 
land a public garage, with repairs facilities incidental 
to its primary use for storage, and that he was unable 
to procure the consent of owners of seventy-five per 
cent of the property within 200 feet of the proposed 
establishment in order to procure the issuance of a 
permit for the erection of said garage from the de¬ 
fendant Commissioners in accordance with Sub-Sec¬ 
tion 10 of Section 4 of the Zoning Regulations, and 
for that reason he was not granted a permit to erect 
such a garage. It was further averred that on the west 
side of the alley in the rear of the said premises is a 
garage known as the Vermont Garage, the permit for 
the conduct of which was issued January 6, 1909; that 
the defendant, Wardman, to evade the provisions of 
the law, filed application to the Commissioners re¬ 
questing an issuance of a permit notwithstanding his 
failure to procure the necessary consents, upon the 
ground that the rear north corner of the proposed 
garage building would be located about 30 or 35 feet 
from the wall of the Vermont Garage. It is further 
claimed that the said proposed garage and repair shop, 
if allowed to be erected and operated, would constitute 
a nuisance and cause serious special damage to the 
property of the plaintiffs and lessen the safe and com¬ 
fortable enjoyment thereof and also effect a perma¬ 
nent depreciation in the value of their property, and 
that the constant noise of vehicles coming and going 
at all hours of the day and night, in the maintenance 
and operation of a garage and repair shop, would re- 
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suit in permanent damage and injury irreparable at 
law. 

The bill prays that the defendant, Wardman, and 
his agents be enjoined from constructing, erecting, 
operating or maintaining on the said premises a pub¬ 
lic garage or repair shop, and that the other defend¬ 
ants be enjoined and restrained from issuing or grant¬ 
ing a permit for the erection of such a public garage 
and repair shop. (R., pp. 2 to 5.) 

Isadore Freund, who owns the property located at 
the northeast corner of Vermont Avenue and L Street, 
in the 200 feet radius, filed an intervening petition 
praying substantially the same relief. 

The answers of the defendants put in issue the aver¬ 
ments of the bill, the defendant, Wardman, claiming 
the right to erect the said building on the ground that 
it was within 35 feet of a lawful establishment used for 
tlle purposes of a public garage. 

Upon a final hearing the court adjudged that the 
plaintiffs were not entitled to the relief sought and 
dismissed the bill. (R., pp. 13, 14.) 

STATEMENT OF FACTS 

Attached to the answer of the defendant officials of 
the District of Columbia (R., p. 8) is a radius plat 
which is useful for the purpose of visualizing the loca¬ 
tion of the properties involved in this proceeding. On 
the west side of Vermont Avenue as shown on the plat 
is Lot 828 in Square 214, which is the land owned by 
the defendant, Wardman, described in the bill of com¬ 
plaint as Lots 16, 17, 18, and 19 in said square. Im¬ 
mediately adjoining the land of the said Wardman on 
the north, is Lot 15 which is owned by the plaintiff, 
John H. Wright. This lot is improved by premises 



4 


No. 1116 Vermont Avenue, Northwest, a three-story 
building; the first floor is used by him as an office 
and above the office are dwelling quarters, consisting 
of apartments, where people live and make their 
homes. (R., p. 28.) 

Lots 800 and 831, being the northwest corner of Ver¬ 
mont Avenue and L Street, are owned by the plaintiff, 
Norvall L. Burehell, and his sisters. They are im- 
proved by premises known as Nos. 1100 and 1102 Ver¬ 
mont Avenue, Northwest. No. 1100 Vermont Avenue 
is a building which has alwavs been used for residen- 
tial purposes, but which at the time of the testimony 
of the witness was vacant; it is a three-story and base¬ 
ment house. No. 1102 Vermont Avenue, Northwest., 
is a three-story basement house occupied by the said 
Burehell, his wife, two daughters and an unmarried 
sister. (R., p. 16.) 

Lot 830 is improved by premises No. 1104 Vermont 
Avenue, Northwest, consisting of a modern building 
three or four stories high with a basement. These 
premises are occupied as a boarding house and have 
been so occupied for several years. Although it 
changed ownership recently, yet it is still used for 
residential and boarding house purposes. (R., p. 16.) 

Lot 829 is improved by premises No. 1106 Vermont 
Avenue and is immediately adjacent to the property 
of the defendant, AVardman. These premises are 
owned by Mr. Bralove. (R., p. 35.) The property is 
used as real estate offices with apartments for dwell¬ 
ing purposes. There are four apartments and people 
living in them. (R., p. 35.) 

Lots Nos. 802 and 801 in Square 215, situate on tin* 
oast side of Vermont Avenue, are owned by the inter- 
venor, Isadore Freund. This property comprises 
about 5500 square feet and is improved by one store 
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and two apartments on it and a gasoline station next 
to an alley. There are two tenants in the apartments 
above the store on the corner, but they are moving out 
on account of the fact that the owner is tearing down 
the building. This property is adapted for an apart¬ 
ment hotel which use of the property would be more 
proiitable than that to which it is now put. (R., pp. 30, 
31.) 


Ail of the property owned by the plaintiffs is situate 
within a radius of 200 feet of the land proposed to be 
built upon by tin* defendant, Wardman. 

Diagonally across from the northwest corner of Lot 
828 owned by the defendant, Wardman, is situate Lot 
815 on which was erected the Vermont Garage under 
a permit issued January (3,1909. This garage is known 
as 1122 Vermont Court, Northwest, and a north and 
south alley separates it from the property of the plain¬ 
tiffs and the defendant, Wardman. (R., p. 33.) 

Under date of January 28, 1924, and again under 
date of January 29, 1924, AD*. Wilton J. Lambert, on 
behalf of himself as a property owner in the vicinity 
of the proposed garage and his clients, addressed pro¬ 
tests to the Commissioners of the District of Columbia 
against the granting of a permit for the erection of a 
garage on the Wardman property. (R., pp. 32, 33.) 

On February 2, 1924, the Zoning Commission ad¬ 
vised the said Lambert that the Corporation Counsel 
had held that a street garage might be established 
without consent from property owners, if erected with¬ 
in 35 feet of an atleif garage. It was further pointed 
out that the Vermont Garage had been established at 
1122 Vermont Court, Northwest, a north and south 
30 ft. alley in Square 214. (R., p. 33.) 

On February 9, 1924, the defendant, Wardman, filed 
his application for a permit, and the plans were filed 


oil February 12, 1924. (R., p. 33.) The improvement 

contemplated by the plans filed by the defendant, 
Wardman, was a seven-story building to be used for 
automobile show rooms and garage for day and night 
storage, without elevators, the building to be pro¬ 
vided with a ramp which is an incline which runs from 
story to story and reaches all the floors. (R., p. 38.) 
The capacity of the proposed garage would be about 
400 cars. (R., p. 39.) 

On February 21, 1924, the Zoning Commission in 
executive session amended section 4 of the zoning regu¬ 
lations by omitting the paragraph which permits with¬ 
out the consent of adjoining property owners tin* en¬ 
largement of buildings used for public garages, etc., 
and the erection of additional buildings used for these 
purposes if within 35 feet of any wall of a lawful es¬ 
tablishment used for any of the same purposes. (R., 

p. 28.) 

The establishment of a garage as proposed by the 
defendant, Wardman, would be a detriment to the 
property in the immediate vicinity of the same for the 
reasons, among others, that garages are usually ac¬ 
companied by a great deal of noise, particularly at 
night; that they are dirty; that they have an exposed 
entrance which, if opening in the street, is more or less 
a matter of jeopardy to people passing on the pave¬ 
ment, which would be a place somewhat to be avoided. 
(R., p. 17). Such establishments would also depreci¬ 
ate the value of adjoining property to an extent that 
would be difficult to be measured in money. ( R.. p. 29.) 

ARGUMENT 


Section 4 of the Zoning Regulations promulgated 
by the Zoning Commission of the District of Columbia 
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applicable to the granting of permits for the erection 
of public garages, insofar as the same applies to the 
pending case, reads as follows: 


i 


“Provided ... a public garage in which 
the repair facilities are Incidental to its primary 
use for storage, may be established or erected in 
the first commercial district if when permit is is¬ 
sued there are on tile with the Commissioners of 
the District of Columbia the written consents of 
the owners of 75 per cent of the property within 
200 feet of the proposed establishment. Provided 
further, that if such establishment fronts on a pub¬ 
lic alley and no part of it is located in a building 
any portion of which is less than 50 feet back from 
any building line, consents of the owners of two- 
thirds of the property within 90 feet of the pro¬ 
posed establishment shall be required. 

“No consents will be required for the enlarge¬ 
ment of buildings used for the purposes named In 
the preceding par agraph nor tor the erection of ad¬ 
ditional buildings used for these purposes if they 
are within 35 feet of any wall of a lawful estab¬ 
lishment used for jany one of these purposes: Pro¬ 
vided, however, that no part of such establishment 
erected without consents shall be located within 
50 feet of the boundary line of the residential dis¬ 
trict. 

“In computing the area of consents required 
under this regulation, so much of the area of all 



property as is used as a bakery, laundry or milk 
distributing station, or public garage or stable, 
shall be counted as consenting.” 


From the evidence in this case, the following facts 
mav be taken as established: 

Tha t the defendant, Wardman, did not procure the 
written consent of the owners of 75 per cent of the 
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property within 200 feet of the proposed establish¬ 
ment ; that lie proposes to erect a public garage in 
which the repair facilities arc incidental to its primary 
use for storage; that the proposed garage would front 
on Vermont Avenue, extending back in a westerly di¬ 
rection to tin' alley in the rear known as Vermont 
(V.urt; that the plaintiffs are all property owners with¬ 
in a radius of 200 feet of the proposed establishment; 
tlint the plaintiffs objected to and continued to pro¬ 
test the establishment of the said public garage. 

In the face of his inability to procure the necessary 
consents, tin* defendant, Wardman, urged upon the 
Commissioners that his proposed establishment was 
within 35 feet of the wall of the Vermont Garage situ¬ 
ate on the west side of Vermont Court in the alley in 
the rear and that, therefore, no consents were required 
by virtue of the second paragraph of the zoning regu¬ 
lations hereinabove quoted. The defendant, Commis¬ 
sioners. acquiesced in that interpretation of the zoning 
regulations and under date of January 29, 1924, ad¬ 
dressed a letter to Mr. Lambert stating in effect that 
under the existing zoning regulations no consents were 
required for the erection of a public garage in the 

first commercial district if within 35 feet of any wall 

%■ 

of a lawfully established public garage and citing the 
establishment of the Vermont Garage in the rear of 
the property of the said defendant, Wardman. This 
interpretation was placed upon the regulation by the 
Commissioners notwithstanding the fact that they 
further stated that they were of the opinion that the 
regulation should be amended so that establishment 
without consents of street garages should be author¬ 
ized only when located within 35 feet of a lawfully 
• * 

established strert garage. (R., p. 33.) 

In subsequently making the amendment of the zoning 
regulations by striking out the second paragraph of 
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Sub-Section 10 of Section 4, the Commissioners, how¬ 
ever, inserted in the said amendment the provision 
that the same would be without prejudice to existing 
applications for building permits already filed in the 
office of the Inspector of Buildings. (R., p. 28.) The 


effect of this restriction in the amendment was to at¬ 


tempt to charitably preserve any rights that the de¬ 
fendant, Wardman, would have in connection with his 
pending application. 

Some thought seems to have been given in the court 
below to the record in the office of the Inspector of 
Buildings wherein it appears on the application of one 
Howard P. Okie, the Corporation Counsel was called 
upon to determine whether or not Sub-Section 10 of 
Section 4 of the zoning regulations superseded the 
building regulations, which latter imposed greater re¬ 
strictions. In that case, the Corporation Counsel under 
date of October 15, 1923, stated his opinion to be that 
the zoning regulations were intended to supersede the 
building regulations. (R., p. 25.) There appears to 
have been no discussion of the provisions of the zoning 
regulations in the opinion beyond a mere statement 
of the terms of the same. 


It is the contention of the appellants that the pro¬ 
posed establishment of the garage by the defendant, 
Wardman, does not come within the exception to that 
part of the regulations which requires the procuring 
of consents. In the first place, the regulation provides 
that no consents will be required “for the enlargement 
of buildings used for the purposes named in the pre¬ 
ceding paragraph.” It is conceded that it is not the 
purpose of the defendant, Wardman, to enlarge an 


existing building used as a public garage. It is his 


purpose, as shown by his testimony and his application, 
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to erect a new seven-storv building for that purpose. 

The regulation further provides that no consents will 

be required “for the erection of additional buildings 

used for these purposes if they are within 35 feet of 

anv wall of a lawful establishment used for any one 
* • 

of these purposes.” The record discloses that it is not 
the purpose of the defendant, Wardman, to “erect an 
additional” building. As pointed out, his purpose is 
merely to construct, as a new enterprise, a large public 
garage. In order to justify the contention of the ap¬ 
pellees, the word “additional” would have to be en¬ 
tirely disregarded so as to make the sentence read “for 
the erection of buildings used for these purposes.” If 
it is not to be disregarded, then the word “additional” 
has a plain, obvious meaning, namely, something added 
to a building alreadv in existence and used for garage 
purposes. We know of no rule of construction of a 
statute or regulation, particularly one intended to 
prevent nuisances, which requires that any word or 
words of plain import, shall be deliberately disre¬ 
garded in giving a meaning to the context of the regu¬ 
lation, especially when that construction would defeat 
the obvious purpose of the regulation. The proposi¬ 
tion is so obvious that it defies prolonged discussion. 

Again, an examination of the plat of the surround¬ 
ing property (R., p. 8) conclusively establishes that 
only the northwestern point of the proposed garage 
is slightly within 35 feet of the walls of the Vermont 
Garage. The exception claimed authorizes the erection 
of additional buildings without consents “if they are 
within 35 feet of any wall of a lawful establishment 


used for any one of these purposes.” The proposed 
garage as a whole is not within 35 feet of the wall; 
only a small part thereof. The regulation specifically 
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states that the additional building must be within a 
certain distance of the wall of a lawful establishment, 
thereby accentuating the necessity that the proposed 
additional building as an entirety be within that dist¬ 
ance. To hold otherwise, would justify the erection 
of such a potential nuisance, destroying the value of 
large properties, if its location could be so placed that 
only one inch of any part of it was within the 35-foot 
limit. Such a liberal enlargement of the true meaning 
of the words of the regulation could only distort the 
language of the regulation and defeat its obvious pur¬ 
pose. 

It is evident that the erection and maintenance of 
this proposed garage, for the accommodation of 400 
automobiles, to be operated day and night will work 
irreparable injury to the property of the plaintiffs 
and others similarly situated, and should be enjoined, 
if unauthorized bv law. 

The purpose of the defendant, Wardman, being in 
violation of the existing zoning regulations, the court 
below had jurisdiction to prevent, by injunction, the 
granting of a permit. 

“If an officer of the government is without law¬ 
ful power or jurisdiction to do the thing com¬ 
plained of, he may be enjoined with the same pro¬ 
priety as by mandamus he can be compelled to 
perform a duty imposed upon him by law.” 

DarUnfjton v. Lane , 46 App. D. C. 465, 479. 

The lower court also had jurisdiction to restrain the 
defendant, Wardman, from erecting the said garage 
in violation of the rights of the plaintiffs, and also 
authority by mandatory injunction to enjoin a continu- 


12 


ance of any operations started by the said Wardman 
to accomplish his unlawful ]>urpose. 


Mann v. Hoyts, 47 App. 1). C. 356, 363. 


It is respectfully submitted, upon the grounds herein 
stated, that tin* court below erred in refusing to award 
to plaintiffs the relief sought. 


Respectfully submitted, 


Wilton J. Lambert, 

R. II. Ye AT MAX, 
Attorneys for Appellants. 
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JOHN H. WRIGHT ET AL. VS. HARRY WARDMAN ET AL. 


1 Bill of Complaint for Temporary Restraining Order. 

Filed February 14, 1924. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity No. 42242. 

John H. Wright, Ralph E. Potter, Robert McReynolds, and 
Norval L. Burchell, William E. McReynolds, and Henry M. Bray- 
love, Plaintiffs, 

vs. 

Harry Wardman and Cuno H. Rudolph, James F. Oyster, and 
J. Franklin Bell, Commissioners of the District of Columbia; 
John W. Oehmann, Acting Inspector of Buildings, D. C., and 
William P. Richards, Assessor of the District of Columbia, De¬ 
fendants. 

The bill of complaint of the above named plaintiffs respectfully 
represents to this Honorable Court as follows: 

1. The plaintiffs are all citizens of the United States, residents of 
the District of Columbia and file this bill in their own behalf as 
hereinafter set forth. 

2. The defendants are all citizens of the United States and resi¬ 
dents of the District of Columbia; the defendant, Harry Wardman, 
is sued in his own right as hereinafter set forth; the defendants, 
Cuno H. Rudolph, James F. Oyster and J. Franklin Bell, are sued 

as the Commissioners of the District of Columbia; the de- 

2 fendant, John W. Oehmann, is sued as Acting Inspector of 
Buildings of the District of Columbia; and the defendant, 

William P. Richards, is sued as Assessor of the District of Columbia. 

3. The plaintiffs, John H. Wright and Ralph E. Potter, are the 

owners in joint tenancy of Lot 15 in Square 214, city of Washing¬ 
ton, District of Columbia, improved by a three-story brick dwelling 
and private garage known as No. 1116 Vermont Avenue, Northwest, 
in said District of Columbia; the plaintiff, Noval L. Burchell, is the 
owner of one-third of Lots 800 and 831 in Square 214, and is trus¬ 
tee in the ownership of the remaining two-thirds of said lots, which 
said lots are improved by dwellings known as Nos. 1100 and 1102 
Vermont Avenue, Northwest, City of Washington, District of Co¬ 
lumbia; and the said plaintiffs, Robert McReynolds, and William 
E. McReynolds are part owners of a large lot of ground improved 

by premises, Nos. 1423 to 1429 L Street, Northwest, in said city 

of Washington, District of Columbia; all of the land of plaintiffs 

as herein described is within the radius of 200 feet of the land 

proposed to be built upon by the said' defendant, Harry Wardman, 
as hereinafter set forth. The premises of the plaintiffs, John H. 
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Wright and Ralph E. Potter, being immediately adjoining said 
land. 

4. Plaintiffs further aver, upon information and belief, that the 
defendant, Harry Wardman, is either the owner of or controls the 
ownership and use of Lots 16, 17, 18 and 19 in said Square 214; 
.that the said pro perty is unimproved with the exception of Lot 


.lti.JLLU 


Mere is a 


house fronts on the 


west side of Vermont Avenue. Northwest. 


3 5. Plaintiffs further aver that the defendant, Harry Ward- 

man, proposing to erect upon said Lots 16 to 19, inclusive, 
in Square 214, a public garage with repairs facilities incidental to 
its primary use for storage, sought to procure the written consent 
of the owners of seventy-five per cent (75%) of the property within 
200 feet of the proposed establishment or erection of such a public 
garage facing and opening on the west side of Vermont Avenue, 
Northwest, in order to procure a permit for the erection of said 
garage from the defendants, Cuno H. Rudolph, James F. Oyster 
and J. Franklin Bell, Commissioners of the District of Columbia, 
in accordance with Subsection 10 of Section 4 of the Zoning Regula¬ 
tions of the District of Columbia. Plaintiffs further aver, on informa¬ 
tion and belief, that the said defendant, Harry Wardman, was un¬ 
successful in his attempt to procure the necessary consents of the 
property owners, including the consents of plaintiffs, and for that 



reason was not granted a permit to erect a garage. 

6. Plaintiffs further say that the property owned by them, ex¬ 
cepting that of the plaintiff, Robert McReynolds has a frontage on 
Vermont Avenue, Northwest, on the west side thereof between L 


Street and Thomas Circle, and extends back in the rear to an alley, 
and the property of the plaintiff, Robert McReynolds, has a frontage 
on L Street extending back to the same alley. 

7. Plaintiffs further say that on the west side of said alley is a 
garage known as the Vermont Garage, the permit for the conduct 
of the said garage was issued January 6th, 1909, to be 
4 established on Lots 11, 12 and 13 in said Square 214; that 


only a small proportion of the land owned or controlled by 
the said defendant, Harry Wardman, and only the rear corner of 
said land owned or controlled by the said defendant, Harry Ward- 
man, upon which it is proposed to errect one large public garage is 
within 35 feet of the wall of the aforementioned established garage. 

8. Petitioners further say that they are advised and believe, and 
therefore aver, that the said defendant, Harry Wardman, in order 
to evade the plain provisions of the law prohibiting the establish¬ 
ing of such a public garage, without the consent of seventy-five per 
cent (75%) of the property owners as hereinbefore set forth has 
filed an application to the defendants, Cuno H. Rudolph, James F. 
Oyster and J. Franklin Bell, Commissioners of the District of Co¬ 
lumbia, requesting the issuance of such a permit, notwithstanding 
his failure to procure the necessary consents upon the claim that 
because the rear North corner of the said proposed garage building 


will be located about 30 or 35 feet from the wall of the said established 
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garage. Plaintiffs further say that under the zoning regulation 
hereinbefore referred to, it is provided only that an enlargement 
of buildings to be used for public garage purposes or buildings in 
addition thereto may be erected without the consent, provided if 
within 35 feet of any wall of a lawful establishment used for any of 
the purposes mentioned in the said regulation and that the appli¬ 
cation of the defendant, Harry Wardman, does not come within the 
provisions of the said proviso or exception in that the whole of the 
proposed building to he erected by him Is not within the radius 
of 35 feet of the established garage and that the said defend- 

5 ant, Harry Wardman, does not propose to enlarge a build¬ 
ing which is already in use as a public garage nor does he 

propose the erection of buildings to be used as additions to the build¬ 
ing already in use as a public garage and further any attempt to 
permit by way of exception the erection of a public garage in a first 
commercial district facing on Vermont Avenue by way of exception 
in case the said building he erected within a certain distance of a 
garage established long prior to the promulgation of such regula¬ 
tion would be an unreasonable exercise of the powers of the Com¬ 
missioners of the District of Columbia and avoid and would defeat 
the purpose of the said zoning regulation protecting the property 
owners by requiring their consents as already provided in said reg¬ 
ulation. Plaintiffs further say that the unlawful and disastrous 
effect of permitting such an evasion of the regulation of the zoning 
Commission would result in serious injury to plaintiff's and other 
property owners in the immediate vicinity of the said proposed 
garage. 

9. Plaintiffs further sav that they are advised and believe that 
from expressions of the Corporation Counsel of the District of Co¬ 
lumbia to the Commissioners of the District of Columbia, it is prob¬ 
able and likely that the said Commissioners may take the view that 
the application of the said defendant, Harry Wardman, comes within 
the exception of the said Section 10 of Article 4 of the Zoning Reg¬ 
ulations and, therefore, that the said Commissioners will issue to 
the said defendant, Harry Wardman, a permit upon the said appli¬ 
cation authorizing the said defendant, Harry Wardman, to 

6 proceed with the construction of such an unlawful structure. 
Plaintiff's further aver that the said proposed garage and re¬ 
pair shop, if allowed to be erected and operated, will constitute a 
nuisance and detriment and serious special damage to them and their 
property and lessen the safe and comfortable enjoyment thereof and 
permanent depreciation of its value; that the constant noise of many 
such vehicles coming and going at all hours of the day and night 
as it is the business of a garage so to do and within a few feet of their 
premises, and the maintenance and operation of a repair shop, will 
result in permanent damage and injury to them to an extent irrep¬ 
arable at law. Plaintiff's are informed and believe, and therefore aver, 
that the defendant. Harry Wardman. proposes to operate a public 
garage for the receipt and storage of machines coming and going 
at all hours of the day and night; and they further aver that they 
will suffer an irreparable injury by the establishment and operation 
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of said garage and if the same is allowed to be erected and operated, 
no matter how careful the business thereof may be conducted, it 
will materially reduce the market value of the said property and will 
render the same less saleable, will materially reduce the rental value 
thereof and will greatly circumscribe the market value thereof. 

Wherefore, the premises being considered, plaintiffs pray: 

(1) That the United States writ of sunpoena may issue out of 
the Honorable Court directed to the defendants, Harry Wardman, 
and Cuno H. Rudolph, James F. Oyster and J. Franklin Bell, Com¬ 
missioners of the District of Columbia, John W. Oehmann, 

7 Acting Inspector of Buildings, and William P. Richards, 
Assessor, commanding them to appear herein on a day certain 
to be therein named and answer the exigencies of this bill of com¬ 
plaint. 

(2) That the defendant, Harry Wardman, his agents, employees 
and attorneys, may be enjoined from constructing, erecting, operat¬ 
ing or maintaining on the premises aforesaid a public garage or 
repair shop. 

(3) That the defendants, Cuno H. Rudolph, James F. Oyster 
and J. Franklin Bell, Commissioners of the District of Columbia, 
John W. Oehmann, Acting Inspector of Buildings and William P. 
Richards, Assessor, may be enjoined and restrained from issuing or 
granting a permit for the erection of the public garage or repair 
shop on the premises aforesaid owned or controlled by the said de¬ 
fendant, Harry Wardman. 

(4) And for such other and further relief as the nature of this 
case may require and to the court may seem just and proper. 

JOHN H. WRIGHT. 

RALPH E. POTTER. 

NORVAL L. BURCHELL, 

Personally and as Trustee. 

ROBERT McREYNOLDS. 

WILLIAM E. McREYNOLDS. 

HARRY M. BRALOVE. 


WILTON J. LAMBERT, 

R. H. YEATMAN, 

Attorneys for Plaintiffs. 

8 District of Columbia, ss : 

John H. Wright, Robert M'cReynolds and Noval L. Burchell, 
William E. McReynolds being first duly sworn depose and say they 
have read over the foregoing bill of complaint by them subscribed 
and know the contents thereof; that the matters and facts therein 
stated upon their personal knowledge are true, and those stated upon 
information and belief, they believe to be true. 

JOHN H. WRIGHT. 

NORVAL L. BURCHELL, 

Personally & as Trustee. 
ROBERT McREYNOLDS. 

william e. McReynolds. 
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Subscribed and sworn to before me this 14th day of February, A. 

D 1924 

[seal.] GEORGE B. FRASER, 

Notary Public , 1). C. 

Answer of Defendants, Cuno II. Iludolph et al. 

Filed February 21, 1924. 

****** * 

The answer of Cuno H. Rudolph, James F. Oyster and J. Frank¬ 
lin Bell, Commissioners of the District of Columbia, John W. 
Oehman, Inspector of Buildings of the District of Columbia, and 
William P. Richards, Assessor of the District of Columbia, to the 
bill of complaint in the above entitled cause respectfully shows to the 
court as follows: 

9 1. Defendants admit allegations of paragraph 1 of said bill. 

2. Defendants admit allegations of paragraph 2 of said bill. 

3. Defendants admit, so far as the present proceeding is concerned, 
the allegations in paragraph 3 of said bill. 

4. Defendants admit allegations of paragraph 4 of said bill. 

5. Answering paragraph o of said bill of complaint, defendants 
are not advised as to whether or not the defendant Harrv Wardman 
was unsuccessful in his attempt to procure the consent of property 
owners as in said paragraph alleged, and therefore can neither admit 
nor deny the same but if the same be material call for strict proof 
thereof. Further answering said paragraph defendants say that the 
issuance of said permit mentioned in said paragraph 5 was withheld 
by reason of the filing of the present proceedings which made it 
inadvisable to proceed further with the investigation of whether or 
not the issuance of said permit would be proper, and defendants 
deny that the issuance of said permit was withheld by reason of any 

failure of the defendant Harrv Wardman to obtain the consents 

< 

referred to in said paragraph 5. 

6. Defendants admit, so far as the present proceeding is con¬ 
cerned, the allegations in paragraph 6 of said bill of complaint. 

7. Answering paragraph 7 of said bill of complaint defendants 
admit that Permit No. 2476 was issued on January 6, 1909, for the 

establishment of a public garage on the west side of the alley 

10 in Square 214 abutting upon the lots then known and des¬ 
ignated as lots 11, 12 and 13 in Square 214. Further 

answering said paragraph defendants are informed and believe and 
therefore admit that only a portion of the garage proposed to be 
erected bv the defendant Harrv Wardman will be within thirty- 
five feet of the wall of the said public garage for which permit was 
issued on January 6, 1909, as aforesaid. 

7 7 

8. Answering paragraph 8 of said bill of complaint defendants 
admit that the defendant Harry Wardman filed, on February 12, 
an application dated February 9, to erect upon lots 16, 17, 18 and 
19 in Square 214, a public garage in which repair facilities are to 
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be incidental to its primary use for storage and that said application 
purports to be based upon the following provision of Section 4 of the 
Zoning Regulations promulgated by the Zoning Commission of the 
District of Columbia: 

“Provided * * * a public garage in which the repair facili¬ 

ties are incidental to its primary use for storage, may be established 
or erected in the first commercial district if when permit is issued 
there are on file with the Commissioners of the District of Columbia 
the written consents of the owners of 75 per cent of the property 
within 200 feet of the proposed establishment. Provided further, 
That if such establishment fronts on a public alley and no part 
of it is located in a building any portion of which is less than 50 
feet back from any building line, consents of the owners of two- 
thirds of the property within 90 feet of the proposed establishment 
shall be required. 

“No consents will be required for the enlargement of buildings 
used for the purposes named in the preceding paragraph nor for 
the erection of additional buildings used for these purposes if they 
are within 35 feet of any wall of a lawful establishment used for 
any one of these purposes: Provided, however, That no part of such 
establishment erected without consents shall be located within 50 
feet of the boundary line of the residential district. 

11 “In computing the area of consents required under this 

regulation, so much of the area of all property as is used as 
a bakery, laundry or milk distributing station, or public garage or 
stable, shall be counted as consenting.” 

A copy of the plat showing the surrounding properties, filed with 
said application is attached hereto and made a part hereof and 
marked “Exhibit A.” 

Further answering said paragraph 8 defendants are informed 
and believe and are willing to admit so far as they are concerned 
in this proceeding, that the defendant Harry Wardman, in pro¬ 
posing the erection of the public garage in question, would not be 
erecting a garage as an addition to a public garage already owned 
and in use by said defendant Harry Wardman in said Square. 
Further answering said paragraph defendants are advised that the 
remaining allegations therein contained not already herein answered, 
constitute conclusions of law or mixed conclusions of law and of fact 
which they are not required herein to answer. 

9. Answering paragraph 9 of said bill of complaint that said 
garage, “if allowed to be erected and operated, will constitute a 
nuisance and detriment and serious special damage”, defendants 
are advised that in so far as this constitutes a conclusion of law they 
are not required to answer the same, and in so far as it involves 
an allegation of fact they can neither admit nor deny the same, 
but if the same be material call for strict proof thereof. Further 
answering said paragraph and the allegations therein as to the 
noise instant to the operation of said proposed garage, the incon¬ 
veniences alleged with reference thereto and the effect of the estab¬ 
lishment and operation of said garage upon the market value 


8 


JOHN H. WRIGHT ET AL. VS. HARRY WARDMAN ET AL. 

i 


12 value of said surrounding property, defendants can neither 
admit nor deny the same but if the same be material call for 
9trict proof thereof. 

And having fully answered defendants pray that said bill of com¬ 
plaint, and the rule to show cause issued therein he dismissed and that 
they, as defendants, he discharged with costs. 

CUNO IT. RUDOLPH, 

JAS. F. OYSTER, 

J. F. BELL, 

Commissioners of the District of Columbia. 
JOHN W. OEHMANN, 

Inspector of Buildings of the District of Columbia. 

WM. P. RICHARDS, 

Assessor of the District of Columbia. 

F. H. STEPHENS, 

GEORGE P. BARSE, 

Attorneys for Cuno H. Rudolph, James F. Oyster and 

J. Franklin Bell, John W. Oehman and William P. 
Richards. 


District of Columbia, ss: 

Cuno H. Rudolph, James F. Oyster and J. Franklin Bell, Com¬ 
missioners of the District of Columbia, John W. Oehman, Inspector 
of Buildings of the District of Columbia, and William P. Richards, 
Assessor of the District of Columbia, being duly sworn, depose and 
say that they have read the answer by them subscribed and know 
the contents thereof; and that the matters and things set forth upon 
their personal knowledge are true, and those stated upon in- 
13 formation and belief thev believe to be true. 

CUNO H. RUDOLPH. 

JAS. F. OYSTER. 

J. F. BELL. 

JOHN W. OEHMANN, 

WM. P. RICHARDS. 

Subscribed and sworn to before me this 21st day of February, 1924. 

[seal.] JOSEPH C. McGARRAGHY, 

Notary Public, D. C. 
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14 Exhibit A. 

Filed February 21, 1924. 

(Here follows 200 foot Radius Plat, marked page 14.) 

15 Intervening Petition . 

Filed February 21, 1924. 


Consent of the Court first being had and obtained, your inter¬ 
vener, Isadore Freund, respectfully represents to this honorable 
Court: 

1. That he is a citizen of the United States and a resident of the 
District of Columbia, and files this bill as hereinafter set forth. 

2. That the parties plaintiff and defendant are all citizens of the 
United States and residents of the District of Columbia as in the 
original bill of complaint alleged. 

3. Your petitioner further represents that he is the owner in fee 
simple of Lots 801 and 802, in Square 215 in the city of Washington, 
District of Columbia, improved by a three story brick building with 
stores in the first floor and apartments in the second and third floors, 
which said land is within a radius of 200' of the land proposed to be 
built upon by the defendant herein, Harry Wardman, as hereinafter 
set forth. 

4. Petitioner further avers by information and belief that the de- 
fendant, Harry Wardman, is either the owner of or controls the 
ownership and use of Lots 16, 17, 18 and 19 in said Square 214; that 
the said property is unimproved with the exception of Lot 14 on 
which there is a brick dwelling and which house fronts on the west 
side of Vermont Avenue, Northwest. 

5. Petitioner further avers that the defendant, Harry Wardman, 
proposing to erect upon said Lots 16 to 19 inclusive, in Square 214, 

a public garage with repair facilities incidental to its primary 
16 use or storage, sought to procure the written consent of the 
owners of 75% of the property within 200' of the proposed 
establishment or erection of such a public garage facing and opening 
on the west side of Vermont Avenue, Northwest, in order to procure 
a permit for the erection of said garage from the defendants, Cuno 
H. Rudolph, James F. Oyster and I. Franklin Bell, Commissioners of 
the District of Columbia, in accordance with Sub-Section 10 of Sec¬ 
tion 4 of the Zoning Regulations of the District of Columbia. Pe¬ 
titioner further avers, on information and belief, that the said de¬ 
fendant, Harry Wardman. was unsuccessful in his attempt to procure 
the necessary consents of the property owners, including the con¬ 
sents of plaintiffs, and for that reason was not granted a permit to 
erect his garage as aforesaid. 
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6. Petitioner further says that the property owned hv him has 
a frontage on Vermont Avenue, Northwest, on the east side thereof, 
beginning at L Street and extending northward to an alley, his prop¬ 
erty constituting what might be geographically known as the north¬ 
east corner of Vermont Avenue and L Street. 

7. Petitioner further says that on the west side of Vermont Avenue, 
near the lots upon which the defendant, Wardman, proposes to erect 
the garage, there begins an alley running in a westerly direction 
through the square 214 which, in the middle of the square, inter¬ 
sects another alley which runs north and south. Petitioner says that 
on the west side of this latter alley is a garage known as the Vermont 
Avenue Garage, the permit for the conduct of said garage having 

been issued on, to wit, January 6th, 1909, to he established 

17 on Lots 11 and 12 and 13 in said Square 214; that only a 

small portion of the land owned or controlled by the said 

defendant, Wardman, and only the rear corner of said land owned or 
controlled by the said Wardman, upon which it is proposed to erect 
one large public garage as aforesaid, is within 35' of the wall of the 
aforementioned established garage. 

8. Petitioner further says that he is advised and believes and 
therefore avers, that the said defendant, Wardman, in order to 
evade the plain provisions of the law prohibiting the establishing 
of such a public garage, without the consent of 75% of the property 
owners as hereinbefore set forth, has filed an application to the 
defendant, Cuno H. Rudolph, James F. Oyster and J. Franklin 
Bell, Commissioners of the District of Columbia, requesting the 
issuance of such a permit, notwithstanding his failure to procure 
the necessary consents upon the claim that the rear north corner of 
the said proposed garage building will be located about 30 or 35' 
from the wall of the said established garage. Petitioner further says 
that under the zoning regulations hereinbefore referred to, it is pro¬ 
vided only that an enlargement of a building used for a public 
garage, or additional buildings used for such purposes that are 
within 35' of any wall of a lawful establishment used for such pur¬ 
poses, may be made without the consent of adjoining property 
owners. Wherefore, petitioner says that the application of the 
defendant, Harry Wardman, does not come within the provisions of 
the said proviso or exception in that the whole of the proposed 

building to be erected by him is not within the radius of 35' 

18 of the established garage, and that the said defendant, Harry 

Wardman, does not propose to enlarge a building that is 

already in use as a public garage, nor does he propose the erection of 
buildings to be used as additions to the building already in use as 
a public garage and further, that any attempt to permit by way of 
exception the erection of a public garage in a first commercial 
district, facing on Vermont Avenue, in case the said building be 
erected without a certain distance of a garage established long 
prior to the promulgation of such regulation, would be an unrea¬ 
sonable exercise of the powers of the Commissioners of the District 
of Columbia and would defeat the purpose of the zoning regulations 
which were made to protect the property owners by requiring their 
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consents as therein provided. Petitioner further says that the un¬ 
lawful and disastrous effect of permitting such an evasion of the 
regulation would result in serious injury to the petitioner and other 
property owners in the immediate vicinity of the said proposed 
garage. 

9. Petitioner further says that he has had plans prepared and has 
arranged for a building loan to erect upon his lands as aforesaid 
a large apartment house at an expenditure of upwards of a half-mil¬ 
lion dollars and that if the said garage is located as contemplated 
by the defendant, Wardman, he will be unable to procure the neces¬ 
sary loan to erect said building, with the result that he will lose to 
a great extent the value of his aforesaid real estate, in that its use 
will ho limited and he will be at a considerable loss by way of 
expenses already incurred in contemplation of the erection of his 
building. Petitioner is advised that it is probable and likely 

19 that the said Commissioners may entertain a view of the 
zoning regulations at variance with the views herein above 

set forth and will issue to the said defendant, Wardman, a permit 
authorizing him to proceed with the construction of such an unlaw¬ 
ful structure, and if such action is taken and said building erected, 
it will constitute a nuisance and detriment and special damage to 
the petitioner in the use and enjoyment of his property and result 
in a permanent depreciation thereof, and that even if your petitioner 
should erect his apartment house as contemplated, its rental value 
would be lessened bv reason of the constant coming and going of 
automobiles and the noise incident to the maintenance of a repair 
shop. 

Wherefore, the premises considered, your petitioner prays: 

1. That lie may be made and joined as party plaintiff in the 
above entitled cause. 

2. That writs of subpoena may issue out of this honorable Court 
directed to the defendants, and each of them, to appear herein on 
a day certain and answer the exigencies of this bill. 

9. That tlie defendant. Harry Wardman, his agents, employes, 
attorneys or assigns may be enjoined temporarily and permanently 
from constructing, erecting, operating or maintaining on the prem¬ 
ises aforesaid, a public garage or repair shop. 

4. That the defendants, Cuno H. Rudolph, James F. Oyster and 
J. Franklin Bell, Commissioners of the District of Columbia, John 

W. Oehmann, acting inspector of buildings, and William P. 

20 Richards, assessor, may be enjoined and restrained from 
issuing or granting a permit for the erection of the public 

garage or repair shop on the premises aforesaid. 

5. For such other and further relief as the nature of the case 
may require and to the Court may seem just and proper. 

IS’APORE FREUND. 
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District of Columbia, ss : 

Isadore Freund, being first duly sworn according to law, on oath 
deposes and says that he has read the aforegoing petition by him sub¬ 
scribed and knows the contents thereof; that the matters and things 
therein stated as of his personal knowledge are true and those stated 
upon information and belief he l>elieves to be true. 

ISADORE FREUND. 


Subscribed and sworn to before me this 20th day of February, 
1924. 

[seal.] NENA HODGES SPENCE. 

Fiat. 

Let this be filed. 

WENDELL P. STAFFORD. 

Justice. 


21 Answer of Harry Wardman. 

Filed February 26, 1924. 

******* 

Now comes Harry Wardman and for answer to the Bill and the 
rule to show cause herein heretofore issued, says: 

1. He admits the averments of paragraph one of the bill. 

2. He admits the averments of paragraph two of the bill. 

3. He is without knowledge of the averments of paragraph three 
of the bill. 

4. He admits the averments of paragraph four of the bill. 

5. He admits that he proposes to erect upon said lots 16 and 19, 
inclusive, in square 214, a public garage with repair facilities as 
incidental to its primary use for storage, he admits that he under- 

j took the procurement of the written consent of seventy-five per 
centum of the property owners within two hundred feet of the pro¬ 
posed establishment, and of the property within said two hundred 
feet, and that while so engaged, he was advised that under the law 
and regulations of the District of Columbia such consent was not 
necessary, whereupon he desisted in further efforts to secure consent. 

Meanwhile, he had secured the consents of the proprty and owners 
thereof as follows: In Square 214. Lot 80, Lot 75, lot 2, lot 802, lot 
801, lot 830, lot 808, lot 809, lot 812, lot 832, lot 815, lot F, lot E, lot 
93, lot C, lots 816, 817, 818, 90. 91, 92, 89, 88, 87, 86, 76, 

22 77, 98, 806, 813, 814, 820, 821, 822, amongst which he is 
advised and believes and avers on information and belief, are 

included all the residential properties in said square. 

He further says that the properties owned and represented by the 
plaintiffs are all business properties, that the properties owned and 
represented by the plaintiffs, Robert McReynolds and William E. 
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McReynolds, are used and operated as a factory for manufacturing 
and repairing and building vehicles and automobiles. 

He further says, that the Commissioners of the District of Columbia 
under the advice of the Corporation counsel and concurred in by the 
Building Inspector of the District of Columbia, have heretofore 
interpreted the zoning regulations as entitling him to the said permit 
without the consent of any property owners, by virtue of the pro¬ 
visions of the zoning regulations included in section six thereof, en¬ 
titled “First Commercial District.'” He further says, that there is 
now and for a long time has been within thirty-five feet of his pro¬ 
posed establishment, a lawful establishment used for the purposes of 
a public garage in which the repair facilities are incidental to its 
primary use for storage. 

He further says, that the Public Departments having the matter 
in charge, have heretofore, in other cases, construed the said zoning 
regulations as entitling him to the said permit, and in accordance 
with said construction have so acted heretofore, in other cases, and 
have issued permits for the erection of such establishments without 
any consents of the owners of other properties and that the same 
have been lawfully done. 

23 Wherefore he prays that the bill herein may he dismissed 

and for all other and further relief necessary or proper in the 
premises. 

DANIEL THEW WRIGHT, 
PHILIP ERSHLER, 

Attys. for Harry Wardman. 

City of Washington, 

District of Columbia, ss: 

Harry Wardman being first duly sworn says that he is the defend¬ 
ant answering in the foregoing Answer, that the facts stated as of his 
own knowledge are true and those slated on information and belief he 
verily believes to be true. 

HARRY WARDMAN. 

Sw r orn to before me and subscribed in mv presence this 20 day of 
Feb., 1924. 

[seal.] HENRY J. ROBB, 

Notary Public, D. C. 

Final Decree. 

Filed February 27, 1924. 

******* 

This cause coming on for final hearing and the Court having 
heard the evidence offered by the respective parties and the argu¬ 
ments of counsel and being fully advised in the premises, finds that 
the plaintiffs are not entitled to the relief prayed. 
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24 Wherefore it is this 27th day of February, 1924, ordered, 
adjudged and decreed that the application of the plaintiffs for 

an injunction lrerein be and the same is hereby denied and that the 

bill be and the same is hereby dismissed. 

«/ 

It is further ordered, adjudged and decreed that the plaintiffs pay 
to the defendants their costs in this behalf to be taxed by the Clerk. 

WENDELL P. STAFFORD, 

Justice. 

The plaintiffs note an appeal to the Court of Appeals in open Court 
from the foregoing decree and the Court fixes the bond for costs on 
appeal at One Hundred Dollars, or Fifty Dollars in cash in lieu 
thereof to be deposited with the Clerk. 

WENDELL P. STAFFORD, 

Justice. 

O. K. as to form. 

W. J. LAMBERT. 

R. J. WHITEFORD. 

Memorandum. 

March 3, 1924.—Undertaking on appeal for $100 approved and 
filed. 

25 Assignment of Errors. 

Filed March 15, 1924. 

♦ * * * * * * - 
The Court erred: 

1. In dismissing the bill of complaint. 

2. In refusing to enjoin the defendant, Harry Wardman, from 
erecting a public garage as in the bill of complaint set forth. 

3. In refusing to enjoin the defendants Commissioners and other 
officers of the Ifistrict of Columbia from issuing to the defendant 
Wardman a permit for the erection of said public garage. 

WILTON J. LAMBERT, 
RUDOLPH H. YEATMiAN, 

Attorneys for Plaintiffs. 

Designation of Record. 

Filed March 15, 1924. 

***** * * 

The Clerk of the Court will include in the transcript of record in 
the above-entitled cause, the following: 

1. Bill of Complaint filed February 14, 1924. 

2. Answer of defendants 2, 3, 4, 5, and 6, and exhibit filed 
February 21, 1924. 
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3. Intervening petition of Isidor Freund filed February 21, 1924. 

4. Answer of defendant No. 1 filed February 26, 1924. 

5. Final decree dismissing bill with appeal noted thereon. 
26 Memo.: Undertaking on appeal for $100.00 filed and ap¬ 
proved March 3, 1924. 

Memo.: Statement of evidence filed March 28, 1924. 

Memo.: Statement of evidence approved and signed May 8, 1924. 

6. Assignment of errors. 

7. This designation of record. 

WILTON J. LAMBERT, 
RUDOLPH H. YEATMAN, 

Attorneys for Plaintiffs. 


Memoranda. 

March 28, 1924.—Statement of evidence submitted. 

May 8, 1924.—Statement of evidence approved and filed. 

27 Supreme Court of the District of Columbia. 

The United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
26, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 42242 in Equity, wherein 
John H. Wright et al. are Plaintiffs and Harry Wardman et al. are 
Defendants, as the same remainss upon the files and of record in said 
Court. 

In testimony whereof,'I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
16th day of June, 1924. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Cler k 

By W. E. WILLIAMS, 

Assistant Clerk. 


EW. 
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28 In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 42242. 

John H. Wright et al., Plaintiffs, 

vs. 

Harry Wardman et ah, Defendants. 

Statement of Evidence. 

Be it remembered that the above entitled cause came on to be 
heard before Mr. Justice Wendell P. Stafford, February 25, 1924. 
Thereupon and thereafter the plaintiffs to maintain the issues on 
their part joined called as a witness Norvall L. Burchell, who testi¬ 
fied that he was one of the plaintiffs, residing at 1102 Vermont Ave¬ 
nue, Northwest; that he owns property designated as Nos. 1100 and 
1102 Vermont Avenue, Northwest, jointly with his sisters; that No. 
1100 Vermont Avenue is a building which has always been used 
for residential purposes but which is vacant at the present time and 
has been vacant since a fraternity which had occupied the house 
about fifteen years, moved out about a year ago; that No. 1100# 
Vermont Avenue, Northwest, is a three story and basement brick 
house, three stories with a basement are the improvements on 
premises No. 1102 Vermont Avenue, Northwest; that his family 
occupying as a residence No. 1102 Vermont Avenue consists of his 
wife, two daughters, himself, and an unmarried sister; that No. 1104 
Vermont Avenue, Northwest, is a more modern building than his 
structure, it being a three or four story building with a base- 

29 ment; that that building runs back fairly well in depth and 
has a private garage in the rear; that the premises No. 1104 

Vermont Avenue is occupied as a boarding house and has been so 
occupied for several years; that although it changed ownership re¬ 
cently it is still used for residential and boarding house purposes; 
that the adjoining improvement is a renovated residence, more 
modern in its renovated condition, the lower two stories of which are 
used for office purposes, the upper two stories being used as resi¬ 
dential apartments; that Mr. Wardman’s property joins the last men¬ 
tioned property immediately to the north; that to the north of Mr. 
Wardman’s property are the holdings of Mr. Wright consisting of a 
three or four story brick building, more or less substantial, to the 
north of which is an alley way; that to the north of the alley is the 
Burlington Hotel; that between the Burlington Hotel and the corner 
of Vermont Avenue and Thomas Circle are two residential properties; 
that on the other side of Vermont Avenue from the Portland Apart¬ 
ments going down towards L Street there is a not very lofty build¬ 
ing, one story, used, witness thinks, as a cafeteria or something of 
that character; that next to that to the south is the so-called 
Hermitage, an apartment; that immediately south of the Hermitage 
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is a ten-foot allev; that south of the alley come the holdings facing 
and extending along for the full space from the alley to the corner 
of Mr. Freund. The witness further testified that he was familiar 
with public garages as one would be who uses garages from time to 
time; that it is his opinion and belief that the establishment of a 
public garage as proposed by Mr. Wardman would be a detriment, 
because it has been his general observation that garages have 

30 not been an improvement to the immediate neighborhood in 
which they are located unless that neighborhood happens to 

be a very much run down one; that garages are usually accompanied 
by a great deal of noise, particularly at night; that they are dirty; 
that they have an exposed entrance which, if it opens into the street 
is more or less a matter of jeopardy to people passing on the pave¬ 
ment, which would be a place somewhat to be avoided, the people 
would pass over to the other side of the street, rather than go by 
such a garage; that a small garage might not make much difference 
in that respect. The witness further testified that lie had an inter¬ 
view with Mr. Wardman about the 19th or 20th of January, at which 
time Mr. Wardman told the witness he hoped to use the site for a 
garage of an unusual character, for parking cars in the daytime; 
that witness is under the impression it was to be used for the general 
purpose of garages, night or day; that Mr. Wardman seemed per¬ 
sonally to feel that it would have a beneficial effect, but witness told 
Mr. Wardman he did not agree with him; that Mr. Wardman asked 
him to sign a consent, but he withheld his signature and has not so 
far consented; that he is not certain whether Mr. Wardman, or Mr. 
Wardman’s friend, Mr. Dryden, who first approached witness told 
him there was to be a story in the upper part of the garage to be 
used for chauffeurs, where there would be bathrooms and they would 
be given lodging accommodations. The witness further testified that 
he does not recall with definiteness whether anything was said about 
establishing repair shops, but witness took it for granted; that he 
certainly was not told there would be no repair shop; that Mr. Dryden 
was the representative of M. Wadman who approached him 

31 to secure his signature consenting to the proposed garage. 

On cross examination the witness testified that his corner 
property had been in the hands of a real estate broker for about a 
year and a half; that he has not been able to secure a tenant for the 
corner property with it in the condition it was left by the fraternity; 
that he had not had it for sale with the broker. The witness there¬ 
upon identified, and counsel for the defendant Wardman offered in 
evidence certain photographs of conditions in the neighborhood of 
the site for the proposed garage. The witness testified that photo¬ 
graph marked “Burchell No. 1” showed a view of the north side of L 
Street; that photograph marked ‘‘Burchell No. 2” showed a view 
of Vermont Avenue; that photograph marked “Burchell No. 3” 
showed the entrance door of witness’s house, which entrance door is 
also shown on photograph marked “Burchell No. 2’’; that photo¬ 
graph marked “Burchell No. 3“ shows the house he referred to as 
the boarding house, the boarding house having on the front of it, 
“Table board, luncheon’’; that photograph marked “Burchell No. 

3—4180a 
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4” shows on the left a part of the boarding house; that the board¬ 
ing house used to be the old Portner residence, the building on the 
north side being a more pretentious building; that on the extreme 
right of photograph marked “Burchell No. 4” is shown a vacant 
lot belonging to Mr. Wardman; that beween the Burlington Hotel 
and the north side of the vacant Wardman lot is a building that 
was Senator McMillan's residence; and also Mr. Wright’s building; 
that he believes Mr. Wardman now owns the McMillan building; 
that photograph marked “Burchell No. 5'’ shows the McMillan 
building on the left of the Wright building; and shows the 

32 15 foot alley to the north and then the beginning of the 
hotel; that he does not know what the upstairs part of the 

Wright property is used for and cannot tell how long the signs shown 
on the photograph have been in the window of the Wright proj>erty; 
that the photographs heretofore testified to by the plaintiff take care 
of all the properties on the west side to the south of the alley, except 
that there is not shown the front of the Burlington Hotel; that 
photograph marked “Burchell No. 6” shows a view directly across 
the street from witness’s front door across Vermont Avenue, the 
picture probably being taken from the front stairway of No. 1100 
Vermont Avenue, judging by the line of automobiles; that the 
property across the street has been in the condition represented by 
the photograph for several years; that he has seen men working on 
automobiles out in front there and has not been very happy about 
the situation; that the work is done in the vacant space right out 
in front and in the street, which has always been a nuisance to 
j. I him; that the “machine’’ is standing there in the corner most of 
the day and night; that there is also kept out in front a jack or two 
to repair automobiles during the daytime but they take that in at 
night; that he is not particularly happy about that situation; that 
it is an eyesore; that photograph marked “Burchell No. 7” shows 
a view adjoining a little more to the north of that shown by “Bur¬ 
chell No. 6'’; that photograph marked “Burchell No. 8” is a view 
of what appears just next north of photograph marked “Burchell 
No. 7”; that he is generally familiar with the alleys behind his 
property; that photograph marked “Burchell No. 9" shows the 
alley entrance from the north side of L Street immediately 

33 back of his lot and, in the righthand of the photograph shows 
the back of his lot behind his house, just the edge of his 

house; that photograph marked “Burchell No. 10” shows the alley- 
way in behind his house looking south; that photograph marked 
“Burchell No. 11” is a close up view of the rear of the McReynolds 
Building as it appears in photograph marked “Burchell No.'10”; 
that photograph marked “Burchell No. 12” is a photograph of the 
alley running in just north of the Wright property, between the 
Wright property and the Burlington Hotel from Vermont Avenue, 
showing a private garage or stable, or something in the old days, 
probably a garage on the rear part of the Wright property and 
what used to be a stable on Senator McMillan’s property which is 
now Mr. Wardman’s property; the witness thereupon testified that 
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photograph marked “Burchell No. 5” shows the front entrance to 
the alley that goes by Mr. Wright’s house; that on the rear of Mr. 
Wright’s lot as shown by photograph marked “Burchell No. 12” 
there used to he a shop but he does not know whether it is occupied 
for that purpose now or not; that photograph marked “Burchell 
No. 1M” shows the corner of the building on the hear of the Wright 
lot, and the alley. The witness further testified that he did not 
know whether the Vermont garage is an adjunct to the Burlington 
Hotel, but thinks it is owned by Mr. Moses, who owns the Burling¬ 
ton Hotel; that the McReynolds have been in business on L Street 
for twenty-five or may be thirty years; that the building next to the 
Vermont garage has been used as such a good long time; that he 
cannot tell how long the shop back of Mr. Wright’s lot has been 
operated as such but can remember when it was a stable; 

34 but thinks hat for ten years or so there has been some char¬ 
acter of repair shop; that since the sale by the McMillan es¬ 
tate of the building on the rear of Mr. Wardman’s lot to Mr. Will 
McReynolds which is within five years, witness thinks, the same 
statement is true with respect to the use of that building but does 
not know now whether it is a shop or not; that on the east side 
of 15th Street between L Street and M Street beginning with the 
corner is the Sherman apartment house, the Sherman market, a new 
addition to that, then witness thinks a vacant space, and then on 
the rear there are some buildings having to do with the St. Augus¬ 
tine Church or mission, or sisters’ homes running up to the alley; 
then beyond the alley there are several small little places, and then 
comes the Episcopal Eye, Ear and Throat hospital; that by “small 
little places” he means fruit stores and so forth; that on the north 
side of L Street btween Mr. McReynolds’ place and the apartment 
house immediately adjoining Mr. McReynolds is an automobile sales 
establishment run by Mr. Robey, witness thinks, and next comes 
a boarding house or something like that; that photograph marked 
“Burchell No. 1” shows Robey’s business sign on the corner; that 
after the boarding houses adjoining Rohev’s places comes the rear 
of the Sherman apartment; that photograph marked “Burchell No. 
7” shows the rear of the McReynolds establishment in the alley and 
also the rear of the Rodey establishment, Robey’s place being the 
one on which is a sign, “Ford sales and sendee” Robey’s sign being 

above that; that Robey has been operating that establish- 

35 merit around eight or ten years; that the McReynolds used 
to do a coach repair business until automobiles came along, 

their business now drifting more to automobiles painting automo¬ 
biles more than the mechanical repairing of automobiles, putting 
on new tops, and work of that character: that he thinks his mem¬ 
ory would go back as far as 1909 and that if McReynolds’ sign says 
the business was established in 1909 witness has no doubt it was. 
The witness further testified that he does not believe anyone save 
himself lives in his own residence property in the entire block 
from Vermont Avenue over to 15th Street; that across the avenue 
from witness’s house, that is to say northwardly of the alley of 
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which a picture has been introduced in evidence there is an apart¬ 
ment house called the Hermitage adjoining the alley; then a little 
building and then tlie Portland apartment hotel. The witness 
further testitied that there is no doubt but that the proper sort of 
business would very much enhance the value of the property in the 
block between Vermont Avenue, loth Street and north of L Street, 
the block in which witness’s house is. The witness further testified 
that he had only one interview with Mr. Wardman. The witness 
further testified that if the element of the use of the upper story 
of the building for chauffeurs’ quarters were eliminated it would 
remove his objection to the extent that he objected to the feature of 
the chauffers' residence part of the garage. 

On re-direct examination witness testified that in his interview 
with Mr. Wardman, Mr. Wardman described the garage as a very 
wonderful garage; that witness told Mr. Wardman that was all very 
well if Mr. Wardman was going to run it but that he did 

36 not see how Mr. Wardman could guarantee that it would 
be run as he had pictured it might be; that witness de¬ 
veloped the suggestion that in all probability Mr. Wardman would 
sell it very promptly when he got what he supposed was a fair 
profit, and Mr. Wardman said he would. 

On re-cross examination the witness testified that Mr. Wardman 
in speaking of the public need for such a garage told him that it 
would be a splendid thing and went so far as to say that daytime 
parking garages had been developed in other cities; that Mr. 
Wardman may have said that such garages might soon be necessary; 
that Mr. Wardman distinctly indicated that he would not operate 
this garage himself with his own organization, that just so soon as 
he got to the point where he had this ten per cent profit he would 
sell it, as he did anything else. 

Thereupon the plaintiffs, to maintain the issues on their part 
joined, called as a witness John W. Oehman, who testified in sub¬ 
stance that he was the inspector of buildings of the District of 
Columbia and, in such capacity, had with him the original appli¬ 
cation for the erection of a garage on premises No. 1108 to 1114 
inclusive Vermont Avenue, Northwest, together with the plans ac¬ 
companying the application, and the original sketch showing the 
outlines of the 200 foot area. Thereupon the witness identified a 
blueprint of the original sketch showing the 200 foot area around 
the proposed garage site which was offered in evidence by counsel 
for the plaintiffs. The witness further testified that the commis¬ 
sioners by action in Okie case had interpreted the word “additional” 
in the proviso to section 4: “First commercial district: No 

37 consents will be required for the enlargement of buildings 
used for the purposes named in the preceding paragraph, nor 

for the erection of ‘additional’ buildings used for these purposes if 
they are within thirty-five feet of any wall of a lawful establishment 
used for any one of these purposes”; and as a result of their interpre¬ 
tation of the word “additional” had, in the Okie case, issued a per- 
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mit without consents. The witness thereupon identified the corre¬ 
spondence in the Okie case taken from the files of the Engineer 
Department of the District of Columbia and testified that the opinion 
of the corporation counsel was attached to the papers, while file of 
papers was offered in evidence by counsel for the defendant Ward- 
man without reading. The witness further testified that this build¬ 
ing was not part of the original structure nor additional to it, but 
was an additional building not additional to the buildings already 
there. 

On re-direct examination the witness testified that the property 
referred to in the Okie case is located at Nos. 772 and 729 Third 
Street, Northwest, being lots 811 and 812 in Square 564; that no 
protests of adjoining property owners are attached to the papers. 

The papers in the Okie file are in words and figures as fol¬ 
lows: 

38 “C C 0—No. 10763. No. 183977-1. 

Engineer Department, I). C. 

10/1/23. 

Writer: Inspector of Buildings. 

Subject: Recommends that opinion of the Corporation Counsel 
be obtained relative to application of II. P. Orkie to establish a pub¬ 
lic garage at 72P-9 3rd St., N. W., lots 811 and 812, Sq. 564/’ 

“The Sheffield Plating Company, 

“1225 Connecticut Avenue N. W., 

“Washington, D. C. 

“27 September, 1923. 

“To the Superintendent of Buildings, 

“Washington, D. C. 

“Dear Sir : 

“In the matter of the Application of H. P. Okie, for a permit for 
the construction of a Public Garage upon the site of premises now 
known as Nos. 727-9 Third Street, n. w., (Sq. 564). 

“The authorization for this permit is found in the Zoning Act; 
the language is plain and unequivocal. 

“The property is situate in the first Commercial Zone and the 
proposed structure will be within fifteen feet of a “lawful establish¬ 
ment” used as a public garage for which a permit was granted in 
July, 1910. 

“The application above mentioned lias been refused by your de¬ 
partment. 

“In order to justify the withholding of a permit, your de- 

39 partment has read into the law a proviso to the effect that 
where the existing ‘lawful establishment’ is upon the street, 

a permit will be granted for an additional building in a similar sit¬ 
uation, but, where the existing ‘lawful establishment’ faces an alley, 
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the proposed structure must stand fifty feet back from the street, 
i. e. he an alley garage. 

“The Zoning Commission had and has ample power to impose 
such a limitation but did not do so; it has not and could not dele¬ 
gate its powers under the statute to the Department of Buildings. 

“Your action in withholding the permit asked for is in deroga¬ 
tion of my property rights and impairs the obligation of contracts 
entered into within the sanction of the Zoning Act. A change in 
the law by your office, arbitrary and unauthorized, has already in¬ 
volved in in a substantial property loss. 

“Your office has informed me that if my rejected application 
would be renewed and this written protest lodged, you would secure 
the opinion of the duly constituted legal adviser of the District and 
thus obviate needless expense to the District and myself. 

“1 have brought myself within that condition and now earnestly 
request you to take the course indicated. Perhaps you will be good 
enough to advise me of the nature of the Corporation Counsel’s 
opinion which it shall have been obtained. 

“Faithfullv yours, 

(Signed) ^ 1 “H. P. OKIE, 

“HOWARD P. OKIE.” 

40 “September 28, 1928. 

“Inspector of Buildings: 

“Re Public Garage for II. P. Okie, 727-9 Third St. N. W. 


“Application for permit to establish a public garage at above 
location, (square 564, lots 811 and 812) along with consents of 
property owners within 200' radius, was received by this office April 
11,1923. 

“On April 25th, having obtained the required percentage of con¬ 
sents. it was forwarded to Police Department for verification of 
signatures and was received from that department three days later. 

“Before the permit was taken out, protests were received from about 
eight property owners, including the withdrawal of three signatures 
which reduced the consents below the required amount. 

“The proposed garage which will extend through from street to 
alley, would be fifteen feet from a lawfully established garage facing 
on the alley. It is Mr. Okie’s contention that zoning regulations, 
section IV, permit him to establish his garage without consents and 
further that section 160b, par. c, of building regulations is no longer 
in force. 

(Signed) L. H. HENCH, 

“Engineer & Computer 

“H:D.” 

“September 29, 1923. 

“Major Wheeler: 

“Inviting attention to the report of L. H. Ilench, engineer and 
computer in this office. Attention is especially invited to the last 
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paragraph of Mr. Hench’s report ‘that the proposed garage will be 
15' from a lawfully established garage facing on the alley.’ 

41 “Section IV of the zoning regulations applying to the 
establishment of bakery or laundry employing more than 5 

persons, a gasoline or oil filling station, a milk distributing station, 
a public garage in which the repair facilities are incidental to its 
primary use for storage, as this provides, 

“ ‘No consents will be required for the enlargement of buildings 
used for the purposes named in the preceding paragraph nor for the 
erection of additional buildings used for these purposes if they are 
within 35 feet of any wall of a lawful establishment used for any 
one of these purposes: Provided, however, that no part of such estab¬ 
lishment erected without consents shall be located within 50 feet of 
the boundary line of the residential district.’ 

“If the regulation quoted applies in the case in question, the es¬ 
tablishment of a public garage at 727-9 Third Street, N. W., then 
Mr. Okie is entitled to a permit without consents; if however, the 
building regulations which are more restrictive than the zoning regu¬ 
lations may be applied, then, before the permit be issued, the required 
consents of property owners within 200' of the proposed establish¬ 
ment must be filed. The language of the building regulations is 
herewith quoted: 

“ ‘Provided, That additional street garages, which will front upon 
the same side of the square as, and any part of which will lie within 
thirty-five feet of any wall of a lawfully established street garage for 
which consents required by these regulations have be«n furnished, 
and which established garage is in action operation under a 

42 permit which has been lawfully issued, may, upon applica¬ 
tion, be permitted to be established without the requirement, 

of any further consents whatever; Provided further, however, that.; 
no part of any such garage shall be located less than fifty feet from, 
the building line of any residence street or avenue intersecting the\ 
street upon which such garage is to be established; and, similarly, 
upon application, additional alley garages, any part of which will 
lie within thirty-five feet of any wall of a lawfully established garage, 
for which consents required by the regulations have been furnished, 
and which established garage is in active operation under a permit 
which has been lawfully issued, may be permitted without further 
consents, subject to the proviso contained in paragraph (a) above, 
(in code). 

Provided further, That the above provisions shall not apply where 
the lawful establishment of the first garage is in litigation.” 

“The last paragraph of Section 10 of the Act (zoning regulations) 
is herewith quoted, ‘Provided, however, That as to all future build¬ 
ing construction or use of premises where this Act or any orders or 
regulations adopted under the authority thereof impose a greater 
restriction upon the use of buildings or premises or upon height 
of building, or requires larger open spaces than are imposed or re¬ 
quired by existing law, regulations, or permit, or by such easements, 
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covenants, or agreements, the provisions of this Act and of the orders 
and regulations made thereunder shall control.” 

“From the language of the Act just quoted and applying 
43 the same to the case in question as the building regulations 
quoted on the attached paper impose a greater restriction than 
the zoning regulations, it may be reasoned that the building regu¬ 
lations apply. As this involves a legal interpretation of the law and 
of the regulations, 1 would recommend that the matter be referred 
to the Corporation Counsel with the request for an early ruling on 
the same. 

(Signed) JOHN P. HEALY. 

JOHN P. HEALY, 
Inspector of Buildings, D. C.” 

“JPH :TIX” 


To Engineer Commissioner: 


10/1/23. 


Recommended reference to Corporation Counsel. 

R. H. WHEELER.” 


(Rubber stamp:) Approved by the Commissioners of the District 
of Columbia sitting as a Board October 2, 1923. (Signed) Daniel 
E. Garges. Oct. 1. 1923. App. JMB. R. M. B.” 

“E. D. 183977-1” 

“October 2, 1923 

“To the Corporation Counsel for opinion. 

By order: 


“Secretary ” 

44 “Commissioners of the District of Columbia, 

“Office of the Corporation Counsel, 

“Washington. 

“October 15, 1923. 

“To the Commissioners, D. C.: 

“Herewith are returned papers in E. D. No. 183977-1. H. P. 
Orkie made application to establish a public garage at 727-9 3rd 
Street, northwest, being lots 811 and 812, square 564. The pro¬ 
posed garage would face on 3rd Street and extend through to an 
alley and be within 15 feet of a garage facing on the alley. The 
question is whether Mr. Orkie should be required to comply with 
section 160b of the Building Regulations, or whether the less restric¬ 
tive requirements of the Zoning Regulations should apply in his 
case. 

“In the preamble of the Zoning Regulations it is provided that— 
“Except as specifically superceded by these regulations the Build¬ 
ing Regulations shall remain in full force and effect.” Section IV 
of the Zoning Regulations provides: 
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“ ‘ * * * public garage in which] repair facilities are inci¬ 

dental to its primary use for storage may be established or erected 
in the first commercial district if when permit is issued there are 
on file with the Commissioners of the District of Columbia the writ¬ 
ten consents of the owners of 75% of the property within 200 feet 
of the proposed establishment. 

“ ‘No consents will be required for the erection of additional 
buildings used for these purposes (including garages, as in above 
paragraph) if they are within 35 feet of any wall of a law- 

45 ful establishment used for any one of these purposes * * 

“It is seen from the foregoing that the language above 
quoed from the Zoning Regulations is a clear and direct statement 
of what is required in the present case. 

“I am of the opinion that so far as this matter is concerned, the 
Zoning Regulations were intended to supercede the Building Regu¬ 
lations. 

“Attention is called to a similar ruling of the Commissioners fol¬ 
lowing an opinion from this office in the matter of the application of 
the American Taxicab Co., Inc., to enlarge a garage at 1319 L Street, 
Northwest, (E. D. No. 165, 681 and sub. 1; C. C. O. 8688). 

“If the establishment of a garage such as herein contemplated is 
undesirable, the Commissioners, of course, have ample authority to 
amend the Zoning Regulations so as to require consents from 
adjoining property owners in future cases. 

“ROBT. L. WILLIAMS, 

"1st Assistant Corporation Counsel, 

“Acting Corporation Counsel, D. C.” 

“JCW :MSM. 

“CCO-10763.” 

“Major Wheeler. 

“10/.19/23. 

“Mr. Healy: 

“I concur with Corporation counsel and fail to see any possibility 
of objectionable result because of the wording of Zoning Regula¬ 
tions. 

46 “Will you please submit any remark you would like to 
make in this case. If you think Zoning Regulations should 

be amended, I would appreciate arguments along that line. 

“R. A. W., 

“Inspector of Buildings.” 

“Oct. 19 1923. 


4—4180a 
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“Law Offices Howard P. Okie, 
“1225 Connecticut Ave. 


“Washington, D. C., 23 Oct., 1922. 

“Hon. Jas. F. Oyster, 

Chairman of the Board of District Commissioners, 
Washington, D. C. 

Dear Sir : 


“I wish to enter a respectful but vehement protest against the 
treatment T am receiving at the hands of your board in the matter 
of my application for a permit for the construction of a garage 
upon the site of 727-9 Third Street, n. w. 

“This permit has been wrongfully withheld from me since last 
March. My property rights have been impaired, contractual rights 
destroyed and I have been constantly menaced by litigation because 
of contracts predicated upon my undeniable legal rights. 

“Some ten days ago your legal adviser stated in a formal opinion 
that the permit applied for was wrongfully withheld from me; today, 
I was told that the Board would ‘pass’ upon the matter at ten-thirty 
this morning. This afternoon, I am told that nothing lias been done 
in the matter. 

47 “Please give this matter your attention, if that is really 
requisite. It seems to be unnecessary in the cases of other 
applicants. 

“I have the honor to remain, etc., 

(Signed) “HOWARD P. OKIE. 

“H. P. OKIE. 


“Oct. 24, 1923.” 


“Respectfully transmitted to the Engineer Commissioner. 

“JAS. F. OYSTER, 
“Commissioner, D. C. 

“To Major Wheeler. 

“JWB.” 


“Major Wheeler: 


“October 20, 1923. 


“In my opinion an amendment to the Zoning Regulations is 
not called for. In the preparation of the Zoning Regulations, the 
framers had before them and considered the provisions of the Build¬ 
ing Regulations in reference to this and other matters that were to be 
included in the Zoning Regulations. 

“A careful analysis of both leads me to the conclusion that in 
some respects, the Zoning Regulations are more restrictive than 
the Building Regulations, i. e., ‘Provided, however, That no part 
of such establishment erected without consents shall be lo- 
48 cated within 50 feet of the boundary line of the residential 
district. 
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“ ‘In computing the area of consents required under this regula¬ 
tion, so much of the area of all property as is used as a bakery, 
laundry or milk distributing station, or public garage or stable, shall 
bo counted as consenting.’ ” (From Section IV.) 

“While the Building Regulations provides that all property used 
for business purposes be counted as consenting. 

“T would recommend that the issuance of permit sought be au¬ 
thorized. 

(Signed) “JOHN P. HEALY. 

“JOHN P. HEALY, 
“Inspector of Buildings, D. C.” 

JPH: j. 

(Rubber Stamp:) “Oct. 22, 1923. Major Wheeler. 

“10/22/23. 

“To Engineer Commissioner recommending that permit be issued. 

“R. A. WHEELER, 

"Chief Clerk, E. I). 

Oct. 22, 1923. App. J. W. B. (Rubber Stamp:) R. M. B. 
(Rubber Stamp:) Approved by the Commissioners of the Dis¬ 
trict of Columbia sitting as a Board October 27, 1923. (Signed) 
Daniel Garges, Secretary. “Entered on Minutes.” 

49 (Rubber Stamp:) “268,563. Received Oct. 30, 1923. 
Chief Clerk Engr. Dept.” 

“October 29, 1923. 

“Mr. Howard P. Okie, 

1225 Connecticut Avenue, 

Washington, D. C. 

“Sir: 

“Replying to your letter of October 23rd with reference to your 
application for a permit to construct a public garage at premises 
727-9 3rd Street, Northwest, I am directed by the Commissioners 
to inform you that the Inspector of Buildings has been authorized 
to issue you the necessary permit. 

“Yerv respectfully, 

“DANIEL E. GARGES, 

“Secretary Board of Commissioners of the 

“District of Columbia ” 

{Lead pencil notation:) Permit No. 4599 issued Nov. 23/23. 
“Oct. 30, 1924. Inspector of Buildings. File JWO. (Rubber 
stamp.) Entered On Minutes. (Rubber stamp.) File H. Dec. 
14, filed. Inspector of Buildings, 
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50 Thereupon further to maintain the issues on their part 
joined the plaintiffs ealled as a witness R. A, Wheeler, 

who testified in substance that he was the assistant engineer Com¬ 
missioner of the District of Columbia and has been acting in such 
capacity since the first of August, 192*2, and is the Major Wheeler 
spoken of in the Okie case, and made the indorsement referring 
tlie matter to the corporation counsel’s office; that since then the fol¬ 
lowing changes have been made in the zoning regulations: “On 
February 21st, the Zoning Commission, in executive session, 
amended their zoning regulations in section 4 by omitting the para¬ 
graph which 1 will quote, as follows:—this is the omitted section— 
Ao consents will he required for the enlargement of buildings used 
for the purposes named in the preceding paragraph, nor for the 
erection of additional buildings used for these purposes if they are 

within thirtv-five feet of anv wall of a lawful establishment used 
«/ «/ 

for any one of these purposes, provided, however, that no part of 
suc^ establishment erected without consents shall he located within 
fifty feet of the boundary line of the residential district’ the same to 
be without prejudice to existing applications for building permits 
already filed in the office of the Inspector of Building; that an 
application under the existing regulations would require the consent 
of 75 per cent of the property owners within the two hundred foot 
area.” 

On cross examination witness testified that there has been no 
change in the paragraph immediately following the one which was 
eliminated in executive session reading: “In computing the area of 
consents required under this regulation so much of the area 

51 of all property as is used as a bakery, laundry, or milk dis¬ 
tributing station, or public garage or stable, shall be counted 

as consenting.’’ 

Thereupon further to maintain the issues on their part joined 
the plaintiff's called as a witness John H. Wright, who testified 
in substance that he is engaged in the real estate business, his 
residence being 1429 Shepherd Street, Northwest, and his office 
being 1116 Vermont Avenue. Northwest, his office being shown on 
photographs marked “Burchell No. 5,” on the first floor of that build¬ 
ing; that above his office are dwelling quarters, apartments, where 
people live and make their homes; that the building where his office 
is located is a three story building, there being ten rooms above the 
office all of which are used for dwelling purposes; that his property 
is located on the corner of the alley, the alley being to the north; 
that immediately next is the south wall of the Burlington; that im¬ 
mediately next to him is a building used as a dwelling at the present 
time, which property he has been told is known as the McMillan 
property being part of the site to which this application refers; that 
immediately south of that there is another building used partly as 
an office and partly as a dwelling, the first and second floor being 
used as offices and the two floors above for dwelling purposes; that 
next to the last mentioned building is another building the nature 
of which he does not know except there is no public office in it; that 
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immediately next to that is Mr. Burchell’s residence which is used as a 
dwelling; that immediately adjoining Mr. Burchell’s residence is 
a vacant building on the corner which was formerly used as 
52 a dwelling; that on the east side of the street from his prop¬ 
erty is the Portland apartment, then comes some small build¬ 
ings and the Hermitage. The witness further testified that he is one 
of the plaintiffs in this case; that it would he very difficult to put a 
money value on the damages which would he done to his property 
by having a public garage erected next to it, but he knows from past 
experience that there would he a considerable decrease in the value 
of his property; that he knows the general opinion of people all 
over the city as regards the use of a garage next door to a dwelling or 
an office. The witness further testified that Vermont Avenue is 
quite a wide street; that he has not given any consent to the estab¬ 
lishment of a garage there; that he is familiar with the property 
known as 1423 L Street west of Vermont Avenue occupied by the 
McReyonlds; that it is a sales room for automobiles and possibly a 
service station in the rear, there being an alley in the rear; that a 
business on L Street would not affect Vermont Avenue very greatly; 
that what would affect property in a block is business in that im¬ 
mediate block; that people passing up and down Vermont Avenue 
would not be interested in what was going on on L Street but they 
would in anything on Vermont Avenue; that lie knows there is an 
incomparable difference between the value of property on Vermont 
Avenue in the location in question and the value of property on L 
Street between Vermont Avenue and 15th; that there is a great 
difference in the width of the two streets, L Street lieing a narrow 


street at that point and its general character being poor; that prop¬ 
erty on Vermont Avenue should be worth from fiftv to one 
53 hundred per cent more than property on L Street; that the 
alley in the rear of Vermont Avenue affects Vermont Avenue 


only remotely; that the conditions portrayed in photographs marked 
“Burchell No. 10.” “Burchell No. It,” “Burchell No. 12” and 


“Burchell No. 13” showing different views of conditions up the alley 
from L Street in and from Vermont Avenue, Vermont Court, has 
practically no relation to the value of property on Vermont Avenue; 
that the effect of the McReynolds establishment shown in photograph 
marked “Burchell No. 9” would be very remote with relation to the 
value of property on Vermont Avenue or its desirability for business 
or residential purposes. The witness further testified that he is a 
joint tenant of the property at 11 Iff Vermont Avenue which he 
bought last year from Mr. Lambert. The witness further testified 
that Mr. Wardman talked to him twice asking him to consent to the 
establishment of the garage on this property stating that it would be 
an unusual garage and would take care of day parking; and gave 
quite a good picture of what the building would l>e like and how he 
intended to conduct the garage; that witness asked Mr. Wardman in 
reference to his continuing as owner of the property; that Mr. Ward- 
man could not give the witness any assurance as to that or as to how 
the garage would be conducted if he sold the property, a point which 
was very interesting to witness; that Mr. Wardman said he thought 
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sometime in the future all parking downtown might be abolished in 
which event there would he great necessity for garages similar to this. 

On cross examination the witness testified that he bought his 
property at 1116 Vermont Avenue in March, 1923; that his 

54 lot runs back to the transverse alley; that his property was 
used for dwelling purposes only when he bought it at which 

time there was a tenant occuying the whole house who remained 
there a little over a month after witness acquired the property; that 
witness remodelled the interior making the first floor an office and 
using the second floor for dwelling purposes entirely, changing the 
layout of that floor very little, making two closets over into a bath¬ 
room ; that there is only one family in the building at the present 
time; that the apartments are bachelor apartments, there being no 
kitchens in the building; that they were designed for bachelor apart¬ 
ments when he made his office downstairs; that all the apartments 
are rented. The witness further testified that property in that block 
was caluable both for offices and for residential purposes such as 
apartments; that he considers he could get a better rental for apart¬ 
ments there than he could for offices; that the property is more 
valuable for residential purposes; that he could not say who in the 
block own their own residences; that there are a lot of people who 
live there and make their homes there; that he knows there is a very 
great demand for apartments in that block; that he could not say 
that he knows of any person who is looking for a lot in that block 
on which to erect a residence; that he rents the bachelor apartments 
in his property to Mrs. Henderson, who keeps a boarding house 
next door and operates the second and third floor of witnesses’ house 
in connection with her boarding house; that he thinks the present 
value of his property is $150,000; that he should think Mr. Ward- 
man’s property would be worth $300,000 including the vacant 

55 lot; that he thinks the value of the vacant lot would be greater 
for commercial use in the sense that an apartment house 

might be built there. 

On redirect examination witness testified that he believed the 
application filed bv Mr. Wardman was filed after the application 
was made to the Zoning Commission to change their regulation, 
but cannot give the dates. 

Thereupon the plaintiffs further to maintain the issues on their 
part joined called as a witness Isadore Freund, who testified in sub¬ 
stance that he is the owner of the northeast corner of Vermont 
Avenue and L Street, his holdings comprising about 5,500 square 
feet, his property running from L Street to the alley going north 
and then back; that he bought the corner about six years ago and 
the lot adjoining it to the east on L Street about two years ago; that 
since he bought the property he has built one store and two apart¬ 
ments on it and a gasoline station next to the alley; that he has not 
consented to the erection of the proposed garage by Mr. Wardman; 
that a gentleman came to see him about it twice telling him there 
was going to be provision made in the garage for a dormitory for 
chauffeurs; that the man who spoke to him about it was Mr. Dryden; 
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that he told Mr. Dryden he could not give him any definite answer 
when Mr. Dryden interviewed him the first time and told him “No” 
the second time; that at that time Mr. Dryden did not comment on 
the character of his building; that he has only two tenants in these 
apartments above the store on the corner for they are moving out 
on account of his tearing down the building hut has had tenants 
there continuously up to this time; that in his opinion the 

56 erection of a garage across the street will impair his chances 
of renting apartments there; that Mr. Dryden told him that 

if he could not get the consents of all the people they would not 
go ahead with the garage; that witness’s corner property is adapted 
for an apartment hotel, which use of the property would be more 
profitable than it is now operated. 

On cross examination the witness testified that before Mr. Drvden 

«/ 

first talked to him Mr. Moses had seen him about not signing, Mr. 
Moses being located next to the Burlington Hotel; that he asked 
witness whether he was going to sign and witness told him he did 
not know; that that was all that Mr. Moses said to him; that he 
had no talk with anybody else about signing before Mr. Dryden 
came back; that his lots are lots SOI and 802; that his frontage 
is about 66 feet on L Street; that his property runs back about 119 
feet on the alley and is about 20 feet wide on the alley; that about 
two years ago he installed the gasoline pumps and tanks shown in 
the picture; that when he bought the property there was a man by 
the name of Herman using it for purposes similar to that for which 
it is now used; 

On redirect examination the witness testified that at night the 
business establishment located on his property is closed, which is a 
very different condition than would exist with a garage open day 
and night. 

On re-cross examination the witness testified that he does not 
operate the oil pump himself but rents the store to the same man 
who runs the service station down on the corner; that it is not and 
has never been under lease since he has had it; that his tenant’s 
name is Rice, a brother-in-law of the witness; that he (wit- 

57 ness) had nothing to do with the business. 

Thereupon further to maintain the issues on their part joined 
plaintiffs recalled as a witnesses, Norval L. Burchell, & John H. 
Wright, who testified in substance that the McReynolds establish¬ 
ment is closed at night. 

Thereupon the plaintiffs further to maintain the issues on their 
part joined recalled as a witness R. A. Wheeler, who identified a 
letter addressed to the Commissioners of the District of Columbia 
and signed by Wilton J. Lambert under date of January 28th. 
The letter was offered in evidence by counsel and received in evi¬ 
dence by the court. It is in words and figures as follows: 
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(Letterhead of Wilton J. Lambert.) 

“Washington, D. C., January 28, 1924. 

(Addressed to the Commissioners of the District of Columbia.) 

“Personally by reason of my property interests in the vicinity 
of Vermont Avenue and L Street, Northwest, and on behalf of a 
number of clients who own property in that immediate section, 1 
desire to enter a protest against any permit being given Mr. Harry 
Wardman, or anybody else, for the erection of a garage in the 
square between L Street, Thomas Circle, and Vermont Avenue; and 
I desire a hearing before the Board of Commissioners upon this mat¬ 
ter in the event the application made before the same is 

58 acted upon.*’ 

The witness further testified that the letter above referred to 

was forwarded bv the Commissioners to him for attention. The wit- 

%> 

ness thereupon identified, and there was offered and received in 
evidence the reply signed by John P. Healy, inspector of buildings 
to Mr. Wilton J. Lambert dated January 31, 1924. The letter is in 
words and figures as follows: 

“With reference to vour letter of the 28th, addressed to the Com- 
missioners. in which you protest for yourself and on behalf of a 
number of your clients against the issuance of a permit for the 
establishment of a garage in the square between L Street, Thomas 
Circle and Vermont Avenue, and in which you also request that a 
hearing be granted you before the Board of Commissioners before 
the matter is acted upon in the event application is filed, I have to 
advise you that to date no application for permit to establish the 
project in question has been submitted. 

“With respect to the hearing you request you will doubtless hear 
from the Commissioners direct.” 

The witness thereupon identified, and there was introduced and 
received in evidence a letter dated January 29, 1924, addressed to 
the Commissioners of the District of Columbia and signed by Wilton 
J. Lambert. The letter is in words and figures as follows: 

“In connection with the protest offered against the granting of a 
permit for a garage to front on the west side of Vermont Avenue 
between L and M Streets, Northwest, I am advised that the engi¬ 
neer deparment is of the opinion that consents of property 

59 owners in the vicinity to the amount of 75 per cent thereof, 
is not required because of a provision of the zoning law that 

such signatures are not necessary where there is a legally established 
garage within thirty-five feet of the proposed new structure. 

“The only established garage in this section is located in an alley; 
and it would be monstrous to assume that when property owners 
consented to its location they sold thereby the right to blight a 
choice section of the city and to do irreparable damage to the hold¬ 
ings of reputable citizens by enabling the street frontage to be con¬ 
verted into a garage nuisance. Such a construction is clearly be- 
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yond the intent of the zoning regulations. Were it otherwise the 
regulations would be a trick upon the public and become grossly 
unfair, and legally void as unreasonable. 

“If the proposed construction is to be adhered to, on behalf of the 
property owners of large interests in the vicinity, I request a hear¬ 
ing before your board and the Zoning Commission in support of 
an application to amend the zoning regulations in this particular 
before further permits are granted, and injustice and damage per¬ 
petrated.” 

The witness thereupon identified, and there was offered and re¬ 
ceived in evidence witness's reply to the above quoted letter, said 
reply being dated February 2, 1924, addressed to Mr. Wilton J. 
Lambert and signed as executive officer of the Zoning Commission. 
The letter is in words and figures as follows: 

“Your letter of January 29th addressed to the Commissioners of 
the District of Columbia has been referred to me for reply. 
GO “Under the existing zoning regulations no consents are re¬ 

quired for the erection of a public garage in the first com¬ 
mercial district if it is within thirty-five feet of any wall of a law¬ 
fully established public garage, provided, however, that no part 
of such garage erected without consents shall be located within fifty 
feet of the boundary line of the residential district. 

“The corporation counsel held that a street garage might be es¬ 
tablished without consents of property owners, if located within 
thirty-five feet of an alley garage. 

“Permit No. 2476 was issued January G, 1909 for the establish¬ 
ment of a public garage on lots 11, 12, and 13, Square 214, No. 1122 
Vermont Court, Northwest, the consents of property owners required 
by the building regulations having been filed. Vermont Court is a 
north and south thirty foot alley in Square 214. 

“The Zoning Commission agrees with you that the zoning regula¬ 
tions should be amended so that establishment without consents of 
street garages will be authorized only when located within thirty- 
five feet of a lawfully established street garage. 

“This proposed amendment to the Zoning Regulations will be 
heard at public hearing in the Board room of the District Building 
at 10 a. m., February 21st.” 

The witness further testified that Mr. Ward man's application is 
dated February 9, 1924 and that plans were filed on February 12, 
1924; that the action which was taken towards giving a hearing 
when this application was filed was witness' being directed by the 
Commissioners of the District of Columbia to inform Mr. 
61 Lambert that the Commissioners would give him a hearing 
on a certain date; that it was before Friday and after Tues¬ 
day because the Board of Commissioners meet twice a week and it 
was in time to be heard at the Tuesday hearing; that the notice 
to Mr. Lambert was given between Tuesdav and Friday bv tele- 
phone from witness’ office; that the hearing had been had on the 
zoning regulations and the change made as testified to by witness 
heretofore. 

6—4180a 
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On cross examination the witness testified that where yesterday 
he had referred to the change being made by th Zoning Commis¬ 
sion in executive session, by “executive session’’ he meant in con¬ 
tradistinction from a public hearing; that the Zoning Commis¬ 
sion meets in public hearing where they listen to arguments for 
and against changes; that upon completion of the public hearing 
the Commission goes into executive session to determine upon the 
requisite changes; that to the best of his knowledge and belief no 
one appeared at the public hearing in the board room at the District 
building on February 21st in defense of the change; that there was 
but one public hearing for the purpose of considering the proposed 
amendment, which was on February 21st, 1924; that no one ap¬ 
peared in support of the change. The witness further testified that 
permit No. 2476 referred to in his letter of February 2, 1924 to 
Mr. Lambert was for the garage shown in the picture marked “Bur- 
chell No. 13" behind Mr. Wardman’s property; that apparently 
lots 11, 12, and 13, in Square 214, existing in 1909 are the same as 
lot 832, Square 214, existing today; that for the establishment of 
that garage the consents were filed in 1909; that at that time the 
radius distance was — 

62 Thereupon the plaintiffs further to maintain the issues 
on their part joined called as a witness William E. Mc- 

Reynolds, who testified in substance that he is interested in the 
property known as 1423 L Street, N. W., having been in business 
there 22 years; that first they conducted a carriage business and 
finally engaged in automobile business, repainting and repairing 
automobiles; that he has never at any time conducted a garage 
business at that place; that his present business consists of an auto¬ 
mobile showroom on L Street and sendee in the rear; that they 
close up the mechanical end of their business at five o’clock in the 
evening but keep the show-room open until half past eight or nine. 

On cross examination the witness testified that they had made 
horse drawn vehicles at his place of business and make automobile 
tops, and have repaired automobiles since such vehicles have been 
on the market; that most of the business they do is painting trim¬ 
ming and building automobiles; that they do not do much repair¬ 
ing of automobile machinery, but do considerable repairing of 
bodies, that being their principal business. The witness further 
testified that he signed a consent to this garage under protest two 
or three weeks ago, but withdrew it; that nobody asked him to 
withdraw his signature but that he did so because he knew it would 
decrease the value of his property on L Street. 

On redirect examination the witness testified that a public garage 
would not compete with his business which is closed at five o’clock; 
that next to him is located the Robey Motor Company whose busi¬ 
ness consists of the selling and repairing of Ford cars; that the 
Robey Motor Company closes its place of business at five 

63 o’clock and does not run a garage business; that there is no 
garage business fronting either on Vermont Avenue or L 
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Street, or loth, the nearest one fronting on a street being at 17th 
and L. 

On reeross examination the witness testified that the Robey Motor 
Company has been engaged in repairing automobiles for approxi¬ 
mately fifteen years in that neighborhood; that the Robey Motor 
Company confine their business to the sale and repairing of Ford 
cars only. The witness further testified that he knows where the 
Buiek place of business is at 14th and L Streets but that it is not a 
garage, being a wholesale factory where they receive automobiles and 
sell them to the distributors; that he does not know whether thev do 
any repairs there or not but that it is a large establishment; that 
property in the vicinity of 14th and L Streets has increased in value 
since that establishment was erected. 

On further redirect examination the witness testified that his re¬ 
pair business is located in the rear of his property; that the repair 
department of the Robey Company is located in the rear of that 
building; that by “rear” he means fronting on the alley. 

On further recross examination the witness testified that the office 
help in the Robey establishment leave about six o’clock and the 
rear part of the Robey establishment is closed at five o’clock. 

Thereupon the plaintiffs further to maintain the issues on their 
part joined called as a witness Robert 0. Scholz, who testified in 
substance that he is interested in property No. 1106 Vermont Ave¬ 
nue adjacent to Mr. Wardman, his place being shown on 
64 photograph marked Burchell No. 4; that immediately to the 
south of Mr. Wardman’s property the premises is occupied as 
real estate offices and apartments for dwelling purposes, their being 
four apartments and people living in them; that on a certain day 
Mr. Wardman had in the paper a picture of his proposed garage 
in this block and the next day the District Realty Company and the 
Northern Insurance Company informed the witness that if a garage 
should go up they would cancel his lease after the expiration on 
June 1st; that they would not stand being next door to a garage; 
that he had an interview with Mr. Dryden who came and asked if 
Mr. Brailove, the owner of the property was in; that Mr. Dryden said 
that they did not need signers but that they were going to get the 
signers; that if the people in the neighborhood objected he was not 
going to put up the garage; that Mr. Dryden told him this about a 
week after the description in the paper. 

On cross examination the witness testified that he had no interest 
in 1106 Vermont Avenue except he had an office there and was 
acting for Mr. Brailove while the latter was down south attending 
to some business matters; that on the second and third floor they 
have trained nurses living; that the upper part of the building is 
rented out by Moore & Hill; that six rooms upstairs are rented out, 
the two apartments in the front, each apartment consisting of one 
room, kitchen and bath; that on the fourth floor rear are two girls, 
Government workers; that he thinks the third floor is rented but 
to whom he does not know; that there are two apartments on each 
floor; that the front apartments have one room kitchen and bath, 
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and the back apartments have one room and bath; that these 

65 nurses lease the rooms on yearly leases as far as he knows; 
that he has had an otliee in that building since January 

1923, his business being that of an architect and builder; that he 
has had a room in back of the District Realty Company, his name 
being on the window; that he has desk room there and that is his 
only interest in the property. The witness further testified that Mr. 
Brailove is a lawyer; that he does not own a garage; that he did own 
one at 1317 L Street, but sold it. 

On redirect examination the witness testified that Mr. Brailove 
is the onwner of this property. 

Thereupon the defendants to maintain the issues on their part 
joined called as a witness Martin Pryden, who testified in substance 
that he was the Mr. Dryden who has been mentioned by witnesses 
as being active in securing consents for Mr. Wardman. 

On cross examination the witness testified that he did not tell Mr. 
Freund that he had not been able to get seventy-five per cent of 
the signatures, but even if he could if everybody there would not 
sign Mr. Wardman did not intend to erect this garage, that Mr. 
Freund is mistaken in saving that; that what he told Mr. Freund 
was that Mr. Wardman had instructed him to tell all the property 
owners that they were trying to get a unanimous consent, not 
seventy-five per cent, but a unanimous consent on the application; 
that he said nothing about what would happen in the event if he 
did not get unanimous consent; that he never said he was going 
to build there anyhow. 

Upon agreement of counsel that the papers were originals from 
the files of the Building Inspector’s office of the District of 

66 Columbia there was offered in evidence by counsel for the 
defendant Wardman and received in evidence by the Court 

the permit to 1. Freund to install gasolene tanks at No. 1101 Ver¬ 
mont Avenue, lot 802. square 215; and there was offered by counsel 
for the plaintiffs, and received in evidence by the Court the applica¬ 
tion for permit to install gasolene tanks at No. 1101 Vermont Ave¬ 
nue. lot 802, square 215. 

The application is in words and figures as follows: 
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“Description of the Proposed Improvements. 


“To install one additional 1,000 gallon tank to be used as public 
sale also replace 280 gallon tank with one 550 gallon tank. 


“F. M. 477 
“Approved 4-11-23. 


“L. V. Seib, 
“Fire Marshal. 
“Lanahan. 


(Rubber stamp) 
(Use district 1st Com. 
(Height district 110 
(Area district D 
S. 

Recommended for permit 
M. 

Apr. 11,1923 
A. R. McGonegal, 
Inspector of Plumbing. 

O. K. J.W. D. 
“Isadore Freund 
“Leo Rice. 

“1101 Vt. Ave., N. W” 


The permit is in words and figures as follows: 

“Building Division 


67 “District of Columbia 
No. 56121. 

“Brick — M. Permit No. 9009. 

Permit to gas tank. 

“Washington, April 12, 1923. 

“This is to certify that I. Freund have permission to install one 
1,000 gallon gas tank for public sale, also 280 gallon tank and 580 
gallon tank. C. F. M. No. 477. 

(Rubber stamp:) “No building material to be dumped upon pub¬ 
lic space. 

No. 1101 Vermont Ave., N. \\\, lot 802, Square 215. In accord¬ 
ance with application and plans on file in this office, and subject 
to the building regulations of the District of Columbia, the right 
being reserved to enter and examine the buildings during operations 
conducted under authority of this permit, and to require any change 
in construction that may be necessary to insure sufficient strength or 
safety from fire. 

“By order of the Commissioners I). C. Deposit No. —. Amount 

$ — . 

“Fee $3.00. 

(Rubber stamp:) “John R. Healy, Inspector of Buildings.” 
(Rubber stamp:) “Paid. »C. M. Towers, Collector of Taxes, D. C. 
April 12, 1923. Countersigned A. F. Donovan, Auditor, D. C.” 

68 Thereupon the defendants to further maintain the issues 
on their part joined called as a witness Harry Wardman, who 
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testified in substance that the nature of the improvement he con¬ 
templated and for which he had filed plans with the Building In¬ 
spector was a seven story building to l>e used for automobile show¬ 
rooms and garage for day and night storage, without elevators, the 
building being provided with a ramp which is an incline which runs 
from story to story and reaches all the floors without an elevator 
inside the building; that one of the reasons he wanted to build this 
building down town was the demand for day storage to get cars 
off the street; and he contemplates operating this building himself 
after it is erected; that he is building an organization now to handle 
it from his organization at the hotel, he having a garage organiza¬ 
tion in connection with the Wardman Park Hotel, the Wardman 
Park Hotel garage being a large garage, .which witness thinks is the 
largest in Washington. The witness further testified that he paid 
$200,000 for this ground and thinks the building alone will cost 
about $4o0,000; that he arrives at that figure from careful estimate; 
that his experience in the valuation of real estate in Washington 
covers between twenty and twenty-five years in deals amounting to 
a great many millions of dollars and has developed much real estate 
in Washington that called upon him to know the values of real estate 
in various parts of the city, the extent of his investments in develop¬ 
ing real estate in Washington approximating more than fifty mil¬ 
lions of dollars; that the block bounded bv L Street on the South, 
15th Street on the west, Vermont Avenue on the east and M St. 

on the north is very suitable for business, more suitable for 
69 business than otherwise; that the erection in that block of 
such a building as he proposes will increase the market value 
of every piece of property because the very fact of bringing a num¬ 
ber of people to this one section will increase all of the property 
values in that section; that he does not know of any demand for 
property in that block for resident-al purposes, but there is a demand 
there for business purposes; that that property has been increasing in 
value for the last five years. The witness thereupon identified the 
plans that he filed at the Building Inspector’s office as a basis for 
a permit, and testified that when a permit is issued on plans those 
plans must be followed in erecting the building; that he had made 
a change in the plans because lie had abandoned the plan for the 
dormitories after learning there was some objection to that feature; 
that at the suggestion of Mr. Moses he made a two car entrance to 
overcome Mr. Moses’ objection that cars going there would make a 
great deal of noise tooting their horns to have the doors opened; 
that he also eliminated the dormatories and told Mr. Moses he would 
eliminate everything possible and still permit of its practicable use 
and give the least possible annoyance to anyone; that there would 
seldom be a great many cars come there together; that twenty of 
these buildings are needed in Washington today; that the motive 
that actuated him to conceive and undertake this establishment in 
this vicinity was the objection to parking cars downtown and his 
experience with the congested parking conditions even as far north as 
K Street where his office is now located, where conditions are such 
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that frequently parking space is not to be had closer than one 

70 or two blocks. The witness further testified that the capacity 
of his proposed garage would be about 400 cars; that the de¬ 
mand for garage space for automobile storage is such that they have 
built a good sized addition to the Wardman Park garage which is 
just being finished and which was built on account of the short¬ 
age of car space, the new addition being able to accommodate about 
100 cars, the capacity of the original garage being between four 
and five hundred; that at this season of the year the needs of the 
Wardman Park Hotel will almost take up all the car space; that 
he built the Wardman Park annex on Calvert Street, the amount 
of the investment being about $400,000, building it after building 
the garage, there being no building between the garage and the 
annex, but he is going to put two additional building- there that 
will run to within a hundred feet of the garage, the building to 
consist of high class apartments; that Mr. Wardman has built over 
three hundred apartment houses in Washington; that at the present 
time at the Cathedral Mansions, the Jewett Mansions and the 
Klingle Mansions there are a great many vacancies, but he thinks 
had he had a garage close to the Klingle Mansions there would 
have been at least fifty more apartments rented; that in the three 
buildings of the Cathedral Mansions there are, witness said, he 
thinks 1,600 rooms; that as soon as the steam shovels finish mov¬ 
ing the ground a garage will be built immediately in the rear of 
the Cathedral Mansions, or the Klingle Mansions, which garage will 
he in front of new homes he is going to erect there shortly; that 

his investment in the Cathedral and Klingle Mansions close 

71 to which he proposes to build this garage is four millions 
of dollars; that in the rear of those mansions where he is 

going to erect these garages to serve all of the people he has bought 
twenty-five acres at a cost of $690,000 and feels that even though 
this garage be in front of these buildings it will be beneficial to 
these houses and help the sale of these houses. The witness fur¬ 
ther testified that he thinks that the erection of this proposed garage 
in the block bounded by L Street Vermont Avenue M Street and 
15th Street will be to increase the value of this property more 
than any other improvement that has been put in this section for 
twenty years because in his judgment the property has become a 
very good business property and wherever people can be brought to 
a section property values increase; that he has owned this lot on 
Vermont Avenue about ninety days; that he would not have un¬ 
dertaken the proposition if he had thought it would not have bene¬ 
fited the neighborhood. The witness further testified that on lots 
801 and 802, being Mr. Freund’s property, even assuming that on 
them you could erect an apartment house to the full limit of 110 
feet in height, when you take but the area required by the new 
building regulations would not leave enough space to make an in¬ 
vestment ; by “make an investment” witness means the cost of the 
building and the value set upon this ground in this small area is 
so high that you could not build an apartment house and show any 
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profits; that this corner can be utilized at a fair price very similar to 
what he wants to do with his property blit to be used for residential 
purposes, it would be suicide for any man to make an investment of 
that kind; that the same thin# would apply to Mr. Burcheirs prop¬ 
erty. The witness further testified that property along Vermont 
Avenue with the exceptions of the corner of Mr. Burchell’s would 
be valued at more than a fair price when valued at $20 a 

72 foot. 

On cross examination the witness testified that he does not 
own any property on Vermont Avenue in the square from L Street 
to Thomas Circle other than the site for the proposed garage; that 
he asked Mr. Dryden to get the signatures for him. 

Thereupon further to maintain the issues on their part joined the 
defendants called as a witness Harold E. Hoyle, who testified in 
substance that he is engaged in the real estate business and is fa¬ 
miliar with the value of real estate in the neighborhood of the block 
bounded by L Street on the south, loth Street on the west, M Street 
on the north and Vermont Avenue on the east and has been familiar 
with property values within that section since 1900; that he has 
made a study of real estate values in Washington for a number of 
years past; that in his judgment the block above described is more 
valuable for commercial use because it is centrally located and the 
business growth is around it; that there is a demand in that block for 
property for commercial purposes although some buildings there are 
still used for residences, but that is just a make-shift; witness thinks 
the property in that block and the business section south thereof 
would be materially benefited by the erection of Mr. Wardman’s pro¬ 
posed garage because there is a big demand for such an establishment 
to take automobiles off the streets downtown; that up to date there 
are no garages in existence in that locality equipped as this will be; 
that such garages are getting to l>e almost a necessity in the imme¬ 
diate vicinity of apartment house property, as was demon- 

73 strated on Connecticut Avenue with the Cathedral Mansions, 
the streets at night being full of cars for three blocks; that 

the majority — people who live in this neighborhood would own au¬ 
tomobiles and require a place to store them; that the more con¬ 
venient it was the better, and it would help the renting of the apart¬ 
ments and bring higher rentals. 

On cross examination the witness testified that there is no de¬ 
mand for residence property in this locality by which he means in¬ 
dividual houses rather than apartment houses, although there are 
one or two boarding houses still in the block; that he did not mean 
to testify that an apartment located on the northeast comer of Ver¬ 
mont Avenue and L Street would not he a desirable apartment and 
a rentable proposition but that it would make a better hotel propo¬ 
sition ; that when he spoke of residences he had in mind the old 
high class residence street; that there is still a considerable demand 
for apartments in this locality and an apartment house building 
in this block would be a profitable investment, he thinks; that 
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Mr. Wardman having purchased the Portland six months ago re¬ 
cently sold it for the largest price it had ever brought; that wit¬ 
ness understood it never had been sold for nearly thirty five years 
before that; that the Burlington is worth more today than ever be¬ 
fore in its history; that in his opinion a garage in the immediate 
vicinity of the northeast corner of Vermont Avenue and L Street 
would be an advantage to an apartment house located on that cor¬ 
ner; that one would not want a garage right under one’s nose; but 
a person selecting that neighborhood to live in would expect 

74 as much noise on the streets from traffic as would be made by 
the garage; that any one with common sense running the 

garage would keep it up to the standard suggested. The witness fur¬ 
ther testified that the Cathedral Mansions were built by Mr. Ward- 
man and are owned by him yet; that there is no garage there now 
but they are trying to get one a little further north, just as close as 
we can get it; that one i* planned for the rear; that it could not be 
put along the street either beside or on the same side with the Ca¬ 
thedral Apartments; that it would have been put on the street had 
it been allowed; that the reason that it could not be put on the 
street there was on account of the zoning regulations; that when 
Mr. Wardman built his hotel property the garage was located under 
the hill fronting Calvert Street where the tradesmen’s entrance is; 
that Mr. Wardman has not located any garage along the line of the 
street on which his own house is located; that he could not put 
it there anyway because that is a residential section and not a busi¬ 
ness neighborhood. The witness further testified that he has been 
in business with Mr. Wardman twenty or twenty-five years but has 
made very few loans to him. 

On redirect examination witness testified that next to the Ward- 
man Park Hotel garage on Calvert Street towards Connecticut Ave¬ 
nue a site has been purchased for a public school; that there is 
nothing from the annex to the garage, but another apartment is 
planned, he understands; that he understands that Mr. Wardman 
built the Wardman Park annex on Calvert Street and understands 
from Mr. Wardman that Mr. Wardman contemplates two more 
apartment houses to be put up between the annex and the 

75 hotel garage. The witness further testified that the reason he 
thinks an apartment house erected on lots 801 and 802, the 

northwest corner of Vermont Avenue and L Street, could not be 
made to pay without charging exorbitant rentals is because the 
ground is too valuable and the area too small; that the expenses of 
operating would run too high in comparison with the returns; that 
it is too valuable ground entirely for residential use and is not, in 
his judgment, a feasible or sensible proposition to undertake to erect 
an apartment house there. 

On recross examination witness testified that there are stores estab¬ 
lished for commercial purposes on the east side of Connecticut Ave¬ 
nue near the Cathedral Mansions, but nothing closer than Connecti¬ 
cut Avenue and Ordway Street; that there are stores also on Con¬ 
necticut Avenue within a block south of Mr. Wardman’s house. 

6—4180a 
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On further redirect examination witness testified that the Cathe¬ 
dral Mansions is in a residential district which is why a permit for 
a garage there could not he obtained, and is opposite the Zoo Park 
entrance. 

Thereupon the defendants further to maintain the issues on their 
part joined called as a witness Thomas P. Bones, who testified in 
substance that he had a partner's interest in Mr. Wardman’s busi¬ 
ness; that to some extent lie is familiar with the value of real estate 
in Washington having had twenty years' experience working in the 
real estate business; that he is the active head of the construction 
department and has had experience in building apartment houses 
and to some extent is experienced in the effect on local values 

76 produced by the erection of various types of buildings; that 
he has examined and is familiar with the plans for the pro¬ 
posed improvement on Vermont Avenue; that he has been in and 
around that section for fifteen years, his office being less than two 
blocks from it; that his first recollection of that neighborhood was 
when it was practically all residential; that now with few exceptions 
all of those residents have left the neighborhood; that he does not 
know anyone in the entire block who uses his property for residential 
purposes except Mr. Burchell; that property in that block is more 
valuable for commercial purposes than it is for residential purposes 
as is indicated by the use of the most of them at the present time; 
that he has known the McKeynold’s property on L Street for fifteen 
years; that they repair automobiles there; that he had his own re¬ 
paired there a month or two ago; that he knows the property on 
the northeast corner of Vermont Avenue and L Street where the 
gasoline station is; that they repair automobile tires there and he 
has seen them at work on automobiles out on the street there and 
on the sidewalk in front; that a number of times he has had tires 
fixed there himself and most recently probably six months ago; that 
the machine standing out on the sidewalk at the corner of Rice’s 
Place shown by photograph marked “Burchell No. 6” is an instru¬ 
ment that is used in adjusting tires to rims; that property values in 
this block have doubled within the last five years; that he attributes 
that increase to the commercial possibilities in that block. 

Thereupon counsel for the defendants offered in evidence the plats 
that were brought from the Building Inspector’s office. All 

77 exhibits are made a part hereof by reference so that they may 
be used by either party on the appeal. 

This is the substance of all of the testimony adduced. 

WENDELL P. STAFFORD, 

Justice . 

Have seen. Right reserved to take advantage of failure to incor¬ 
porate documentary evidence. WRIGHT. 
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IN THE 

COURT OF APPEALS OF THE DISTRICT 

OF COLUMBIA 


No. 4180 


John H. Wright, et al., 

Plaintiffs 

vs. 

Harry Wardman, et al. 

Defendants 

BRIEF FOR APPELLEES 

The case is here on appeal from a final decree of the 
Supreme Court of the District of Columbia dismissing, 
after a hearing on the merits, a bill brought by the Ap¬ 
pellants to enjoin the District Commissioners from is¬ 
suing to Harry Wardman a permit to erect a public 
“day garage” in the First Commercial District of 
Washington, on Vermont Avenue, South of Thomas 
Circle. 

The locality is devoted to business and commercial 
purposes, its use as residential having been abandoned 
long ago. 

Mr. Wardman testified that he proposed to erect and 
equip the garage for “day storage” of automobiles 
in order to relieve the congested condition of street 
parking, in this busy locality, which has been the sub¬ 
ject of so much complaint for a considerable time; he 
paid $200,000.00 for the ground, and the cost of the 
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building itself will be $450,000.00 in addition; its ca¬ 
pacity will be 400 cars. 

The claim of the appellants’ bill was, that under the 
Zoning Regulations “consent” of adjacent property 
owners was essential to the issuance of a permit; while 
the appellees claimed that under the phraseology of 
that Regulation no consents were under the local cir¬ 
cumstances necessary. 

The Regulation will be quoted at length and dis¬ 
cussed later; the first point is, that the appeal must be 
dismissed because the case is “moot.” 

After the decree below dismissing the bill and deny¬ 
ing the injunction, the Commissioners issued the per¬ 
mit to Mr. Wardman, the construction of the building 
was begun, and it is now in process of completion; 
therefore, there is no “subject matter” upon which the 
decree of the Court could now operate, inasmuch as 
the action sought to be prevented by injuction has 
been taken, and the permit has gone forth. 

This question is presented by a motion to dismiss 
filed in the Court here, and the facts upon which that 
motion is grounded appear from Mr. Wardman’s affi¬ 
davit in support. 

The case is moot not only against the District Com¬ 
missioners, but against Mr. Wardman as well, for the 
reason that the only cause of action attempted to be 
stated bv the bill, is that the Commissioners have no 
authority to issue the building permit in the absence 
of the consents of adjacent property owners; even 
were this true, it would state no cause of action against 
Mr. Wardman; the permit having been issued no Court 
can enjoin Mr. Wardman from receiving for he has it 
already. 
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To evade this, the appellant, on page eleven of his 
brief, says: 

“It is evident that the erection and maintenance 
of this garage, for the accomodation of four hun¬ 
dred automobiles to be operated day and night 
would work irreparable injury to the property of 
the plaintiffs, and others similarly situated, and 
should be enjoined; if unauthorized by law.” 

The appellants fail to distinguish between the erec¬ 
tion of a building which in itself is innocent, and the 
use to which it may be put after its erection; a “nui¬ 
sance” may be enjoined; but not until the nuisance ap¬ 
pears, and by its existence affects the right of others. 
Who will have the termerity to say that a building to 
be erected for a purely lawful purpose, a purpose 
which it is thoroughly feasible to execute quietly and 
in an orderly and lawful manner, will in the indefi¬ 
nite future, after it has been erected, be perverted 
from a quiet and lawful use, into a tumultuous and 
riotous use sufficient to constitute a nuisance in the 
neighborhood! How would the evidence be found 
now! How could proof now be brought? 

AUTHORITIES 

In Atherton Mills vs. Johnston, 259 U. S. 13, the suit 
was for an injunction to prevent the discharge of a 
minor employee because of the Child Labor Act; it 
appeared upon appeal that since the decree below the 
minor had become of age; the case was dismissed as 
moot. 

Heitmuller vs. Stokes, 256 U. S. 259, went up from 
this Court, and was a case wherein an action to recover 
the possession of real estate, defendant in error parted 
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with the title to the premises while the case was pend¬ 
ing on appeal; it also was dismissed as moot. 

In California vs. San Pablo and T. R. Company, 
149 U. S. 308, the Court said: 

“The duty of this Court, as of every judicial 
tribunal, is limited to determining rights of per¬ 
sons or of property which are actually contro¬ 
verted in the particular case before it. When, in 
determining such rights, it becomes necessary to 
give an opinion upon a question of law, that opin¬ 
ion may have weight as a precedent for future 
decisions. But the Court is not empowered to de¬ 
cide moot questions or abstract propositions, or 
to declare, for the government of future cases, 
principles or rules which cannot affect the result 
as to the thing in issue in the case before it. No 
stipulation of parties or counsel, whether in the 
case before the Court or in any other case, can en¬ 
large the power, or affect the duty of the Court in 
this regard.” 

In Brownlow vs. Schwartz, 261 U. S. 216, the Court 
said: 


“A petition for mandamus to compel the issu¬ 
ance of a building permit is moot when the permit 
issued, although the official acts in obedience to the 
Court order, so that a reviewing Court will not en¬ 
tertain the cause.” 

In this Brownlow case, the Supreme Court of 
the United States because the case had become moot, 
reversed the judgment of the Court of appeals with 
directions to that Court to remand the cause to the 
Supreme Court of the District with instructions to dis- 
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miss the petition because the controversy had become 
moot. 

The last expression of the Supreme Court upon the 
subject, is found in Harlan vs. Harlan, L.R.A. Advance 
Opinions No. 6, January 1st, 1924, page 173, where the 
Court reviewed and adhered to the principles an¬ 
nounced in the authorities above cited, and concluded 

“this case has become moot because of the institu¬ 
tion of the second suit in the District of Columbia, 
and the passing of the property involved to the 
receiver in that suit, with the consent of the plain¬ 
tiff in this. The cause is therefore remanded to 
the Court of Appeals with directions to modify 
its previous decree and enter an order remanding 
the cause to the Supreme Court of the District, di¬ 
recting it to dismiss the case as moot.” 

The Appellee submits that such must be the result 
at Bar. 

The motion to dismiss the case as moot is filed in 
the court here, supported by the affidavit of Mr. Ward- 
man establishing the facts. 

MERITS 

Below, the case turned upon the construction of the 
phraseology of Section 5 of the Zoning Regulations. 
The material part of that section is thus: 

“In the first Commercial District all buildings 
and all premises except as otherwise provided in 
this Regulation may be used for any use permitted 
in the residential district or for any other use 
except the following: 

10. “Public Garage or public stable (see pro- 
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viso below) * • * provided a bakery or 

laundry employing more than five persons, a milk 
distribution station or a public garage in which 
the repair facilities are incidental to its primary 
use for storage, may be established or erected in 
the First Commercial District if when permit is 
issued there are on file with the Commissioners 
of the District of Columbia the written consents of 
the owners of seventy-five per cent of the property 
within two hundred feet of the proposed establish¬ 
ment. * * * No consents will be required for the 
enlargement of buildings used for the purposes 
named in the preceding paragraphs, nor the erec¬ 
tion of additional buildings used for these pur¬ 
poses if they are ^within thirty-five feet of any wall 
of a lawful establishment used for any one of these 
purposes.” 

There being already established a number of public 
garages in the same block in which his lot was situated, 
and one of them being within thirty-five feet, Mr. 
Wardman applied for a permit under the proviso above 
quoted without undertaking to secure consents from 
adjacent property owners. 

Although his right to the permit under the phrase¬ 
ology of the proviso was perfectly plain, although the 
Corporation Counsel (R. 24-25) had expressed to the 
Commissioners his official opinion that no consents 
were required in such cases, and although the Commis¬ 
sioners had already in two other cases so interpreted 
the Regulation and issued the permit without consents, 
(R. 25, R. 20-21) nevertheless the appellant sought by 
injunction to restrain the Commissioners from issuing 
the permit to Mr. Wardman. 

The appellant claims (his brief 10-11) that the Regu¬ 
lation permits only “additions to existing buildings,” 
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and that the entire addition must be kept within thirty- 
five feet of the original building. Under this inter¬ 
pretation, as soon as a man built a thirty-five foot addi¬ 
tion, he could at once commence at the far end of it 
and build another thirty-five foot addition and so ad 
infinitum; again, this interpretation would mean that 
the Zoning Commission have undertaken by the phrase¬ 
ology used to limit the dimensions of garages, laun¬ 
dries and bakeries to thirty-five feet in size. 

The Regulation does not restrict the use to which 
the “additional building’’ may be put to the same use 
made of the building already existing; the Regulation 
provides, “Additional buildings used for these pur¬ 
poses if they are within thirty-five feet of any wall of 
a lawful establishment used for any one of these pur¬ 
poses;” so that under the interpretation contended for 
by the appellant, if there exists a lawfully established 
bakery, laundry or milk distributing station, a public 
garage may be established without consents, provided 
no part of it is farther than thirty-five feet away from 
the original bakery, laundry, etc. And again, if a 
public garage be already established then laundries, 
milk distributing stations and bakeries could be erected 
without consents; but none of the new ones could ex¬ 
ceed the bigness of thirty-five feet, no part of any of 
them could extend more than thirty-five feet away from 
the original garage; so that if the original building 
were twenty feet wide, and 500 feet long, a new estab¬ 
lishment erected in its rear could be only twenty feet 
wide and thirty-five feet long. 

An interpretation which accomplishes such senseless 
results is not attractive. 

MEANING OF THE REGULATION 

To the degree that public garages, laundries and 
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milk stations are undesirable neighbors, the Zoning 
Commission has classed them together by providing 
that a permit may be had for either one upon the same 
terms; in the first instance, upon consent of the owners 
of seventy-five per cent of the property within two 
hundred feet; the Regulation contemplates that if a 
property consents to the establishment of any one of 
these four kinds of business, he shall be automatically 
taken as consenting to the establishment of all of them 
in the immediate vicinity. “No consents will be re¬ 
quired for the enlargement of buildings used for the 
purposes named in the preceding paragraph nor for the 
erection of additional buildings used for these pur¬ 
poses if they are within thirty-five feet of any wall of 
a lawful establishment used for any one of these pur¬ 
poses,’ 9 means that any of the four kinds existing, may 
be enlarged without limit, except no part of it shall 
come within fifty feet of the limits of the residential 
district; it means that any one of the four kinds may 
be erected in addition to any one kind of the four 
which already exists, provided they approach so close 
to the existing establishment as 35 feet. The Commis¬ 
sioners themselves have interpreted the Zoning Regula¬ 
tion, and they are three of the five members of the Zon¬ 
ing Commission, which chose the very phraseology of 
the Regulation. Surely a Court would be going a great 
way in undertaking to say to the Commission, “You 
chose certain words to express your meaning, and 
although those words are quite plainly susceptible 
of expressing the meaning which you chose them to 
express, yet it is judicially declared that you meant 
something different from what you did mean.” 

It is perfectly clear from the Regulation itself that 
is was designed to provide for permits without con¬ 
sents, for the enlargement of buildings used for the 
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purposes named, and for the erection of new or addi¬ 
tional buildings used for any one of those purposes if 
the new buildings approach within thirty-five feet of 
a building already established and used for either of 
the four purposes. 

The fact that the Commissions have now three times 
so construed the regulation, should be determinative 
even if the sense of the Regulation was upon its face 
at all doubtful. It has always been a principle of 
Statutory construction, that “where the language of a 
Statute is dubious and open to different interpreta¬ 
tions, the established construction of it by the Depart¬ 
ment of the Government charged with its execution will 
have very great force, and generally a controlling one 
in an interpretation given by the Court.” St. Paul M. 
& M. Railway Co. vs. Felts, 137 U. S. 528. 

How much more forceful does this principle become, 
in the interpretation of “Regulations” the phraseology 
of which has actually been chosen by the Governmental 
agency which itself afterwards executes by interpre¬ 
tation, and whose interpretation is now questioned? 


ALL EVIDENCE IS NOT IN THE RECORD 

Page 17 of the Record shows that in the examination 
of the Witness Burchell, a number of photographs of 
the locality were identified and offered in evidence by 
the appellee; this for the purpose of establishing that 
the entire locality was now devoted to business pur¬ 
poses, automobile repair shops, carriage factories, 
garages, etc. Although offered in evidence, all of these 
as well as other documentary matter are omitted by 
the appellant from his Statement of Evidence. 


11 


When the Statement of Evidence was submitted to 
the appellee’s counsel, and before signature by the 
trial Judge it was endorsed as follows: (R. 42) “Have 
seen. Right reserved to take advantage of failure to 
incorporate documentary evidence/’ On the same 
page the Statment of Evidence contains “All exhibits 
are made a part hereof by reference so that they may 
be used by either party on the appeal/’ 

This is a distint and definite violation of Rule 6, 
Section 1 of the Court of Appeals Rules, and more than 
that, the Statement of Evidence itself shows that it 
does not contain all the evidence offered; for this 
reason, no question as to the sufficiency or absence of 
proof can be made on appeal. 

That the case being “Moot,” the appeal should be 
dismissed; and that upon the so called “merits’’ of 
the question made by Appellant, it has no merit, is 

Respectfully submitted. 


Daniel Thew W 7 right, 
Philip Ershler, 

Attorneys for Appellee Harry Wardman. 


